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CUSTOMS COURTS ACT

FRIDAY, JUNE 23, 1978

U.S. SENATE,
SUBCOMMITTEE ON IMPROVEMENTS ix JUDICIAL 
MACHINERY OF THE COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to notice, at 9:10 a.m. in room 

4232, Dirksen Senate Office Building, Senator Dennis DeConcini 
(chairman of the subcommittee) presiding.

Staff present: Romano Romani, staff director; Michael J. Altier, 
deputy counsel: Kathryn M. Coulter, chief clerk; Pamela Q. Phillips, 
assistant chief clerk; and Lance H. Robbins, staff assistant.

Senator DECONCINI. We will now call the hearing to order. Good 
morning.

The Subcommittee on Improvements in Judicial Machinery will 
come to order.

We are here this morning to begin the first of 2 days of hearings on. 
S. 2857, the Customs Courts Act of 1978, a bill which clarifies and 
reviews the procedures and jurisdiction of the U.S. Customs Court.

Ten years ago, the growth of the international trade industry 
spawned an increased demand for the quick resolution of disputes in 
volving imports. Congress responded with the Customs Courts Act 
of 1970, which substantially modified the procedures of the U.S. 
Customs Court.

In recognition of the courts' expanding role in international trade, 
S. 2857, which we have before us today, considers changes in the 
powers and jurisdiction of the U.S. customs courts.

The volume of international trade litigation has grown and the 
importance of international commerce decisions has increased to the 
point that more and more citizens are becoming affected.

Unfortunately, the statutes relating to the jurisdiction of the courts 
that handle such litigation have remained relatively unchanged. It is 
my belief that the Customs Courts Act of 1978 will help to eliminate 
much of the confusion over the judicial review of certain trade 
decisions.

We need to evaluate the policies of the customs courts. We need to 
address any technical problems posed by the bill. And, we need to in 
vestigate the implications that this change may have in our judicial 
system.

As introduced, it is my understanding that the proposed legislation 
is not without some difficulties. I hope that these hearings will enable 
us to better understand the implications and ramifications of S. 2857 
and its impact upon importers, businessmen, consumers, labor, and 
others involved in the world of international trade negotiations.

(1)



Our first witness will be Barbara Babcock, Assistant Attorney 
General of the Civil Division from the Department of Justice. She 
will be accompanied by David Cohen, Chief of the Customs Section 
of the Department's Civil Division. The Department has been working 
diligently on this legislation for some time, and their testimony will 
further assist the subcommittee with its development.

The Honorable Edward D. Re will follow and lend us his expertise 
as Chief Judge of the U.S. Customs Court. He will give us some insight 
as to how this bill will impact trade litigation.

We are also looking forward to hearing from Thaddeus Rojek, Chief 
Counsel of the U.S. Customs Service in the Treasury Department; 
Michael H. Stein, General Counsel with the U.S. International Trade 
Commission; and Robert E. Herzstein of the American Bar Associa 
tion. Mr. Herzstein will be accompanied by Joseph S. Kaplan, also of 
the American Bar Association.

Our witnesses today also include Simon Katz and Barry Nemmers 
on behalf of the American Importers Association; Leonard Meeker 
on behalf of the Consumers Union; and James C. Trombetta, president 
of the John F. Kennedy Airport Customs Brokers Association, who 
will be accompanied by Da via Serko, counsel to the association.

Before we begin, if there is no objection, I would like to have placed 
in the record at this point a copy of S. 2857, the Customs Court Act 
of 1978.

[Material follows:]



95TH CONGRESS f* f\t%r**95. 2857

IN THE SENATE OF THE UNITED STATES

APRIL ^ (legislative day, FEDUOART 6), 1978
Mr. DECONCINI introduced the following bill; which was read twice and re 

ferred to the Committee on the Judiciary

A BILL
To clarify and revise various provisions of title 28 of the United 

States Code relating to the judiciary and judicial procedure 
regarding judicial review of international trade matters, and 
for other purposes.

1 Be it enacted by tlie Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Customs Courts Act of

4 1978".

5 TITLE I-PURPOSE.

6 DECLARATION OP PURPOSE

7 SEC. 101. The Congress declares that the purposes of this

8 Act arc (1) to provide for a comprehensive system of judicial

9 review of matters directly affecting imports, utilizing, wher-

10 ever possible, the specialized expertise of the United States

11 Customs Court and Court of Customs and Patent .Appeals,
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1 and the opportunity for ensuring uniformity afforded by the

2 national jurisdiction of these courts; (2) to prevent juris-

3 .dictional conflicts in civil actions directly affecting imports

4 due to the present ill-defined division of jurisdiction between

5 the district courts and the customs courts; (3) to provide

6 expanded opportunities for judicial review of actions directly

7 affecting imports; and, (4) to grant to the customs courts

8 plenary powers possessed b}r other courts created under

9 article III of the Constitution.

10 jTITLE II-COMPOSITION OF THE CUSTOMS

11 COURT AND ASSIGNMENT OF JUDGES TO

12 OTHER COURTS.

13 SEC. 201. Section 251 of title 28, United States Code, is

14 amended by striking out the first and second paragraphs of

15 such section and inserting in lieu thereof the following:

16 "The President shall appoint, by and with the advice

17 consent of the Senate, nine judges who shall constitute a

18 court of record known as the United States Customs Court.

19 Such court is hereby declared to be a court established under

20 article III of the Constitution of the United States.

21 "The President shall designate one of tbc judges, under

22 seventy years of age, to be the chief judge of the court. The

23 judge so designated shall continue to serve as chief judge

24 until he reacbcs the age of seventy and a new chief judge

25 is designated.".
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1 SEC. 202. (a) Subparagraph (b) of section 293 of title

2 28, United Slates Code, is amended by striking out all that

3 appears after the word "duties'', and inserting in lieu thereof

4 the following: "in any circuit, either hi a court of appeals or

5 district court, upon presentation of a certificate of necessity by

6 the chief judge or circuit justice of the circuit wherein the

7 need arises.".

8 (b) Subparagraph (d) of section 293 of title 28,

9 United States Code, is amended so as to read as follows:

10 " (d) The chief judge of the Customs Court may, upon

11 presentation to him by the chief judge of the Court of Cus-

12 toms and Patent Appeals or the chief judge of the Court

13 of Claims of a certificate of necessity, designate and assign

14 temporarily any judge of the Customs Court to serve as a

15 judge of the Court of Customs and Patent Appeals or the

16 Court of Claims.".

17 TITLE III-JURISDICTION OF THE

18 CUSTOMS COURT

19 SEC. 301. Sections 1581 and 1582 of title 28, United

20 Slates Code, are repealed.

21 SEC. 302. Chapter 95 of title 28, United States Code,

22 is amended by inserting the following new provisions:
"Sec.
"1581. Questions involving imports.
"1582. Powers generally.
"1583. Final agency action.
"1584. Appraisal and classification.



"1585. Exclusion of goods from entry or delivery. 
"ITiRG. Charges or exactions. 
"1587. Refusal to pay a claim for drawback.
"1588. Liquidation or reliquidatiou of an entry or a modification thereof. 
"1589. Refusal to reliquidate an entry. 
"1590. Section 516 of the Tariff Act of 1930, as amended. 

\ "1591. Civil penalties, forfeitures, suits to recover on a bond and recovery
of customs duties.

"1592. Set-offs, demands, counterclaims. 
"1583. Cure of defects.

1 "The Customs Court shall possess exclusive jurisdiction,

2 except as otherwise provided by law, over all civil actions

3 "§ 158L Questions involving imports

4 "The Customs Court shall possess exclusive jurisdiction,

5 except as otherwise provided by law, over all civil actions

5 against the United States or against any officer or agency

7 thereof directly affecting imports which arise under the

8 Constitution, laws, treaties of the United States or an Execu-

9 tive agreement executed by the President of the United

10 States or under an Executive order of the President.

11 "This section does not confer jurisdiction upon the Cus-

12 torns Court to entertain a civil action in which jurisdiction is

13 precluded by the terms of a provision of this chapter or of

14 any other law which specifically confers jurisdiction only

15 over certain types of civil actions belonging to the same

16 category.

17 "Nothing in this section shall be construed to create a

18 cause of action, or to permit the maintenance of a suit not

19 otherwise authorized by law.



1 "Nothing in this section shall affect limitations on jndi-

2 cial review or the power or duty of the court to dismiss any

3 action or to deny relief on any other appropriate legal or
	\

4 equitable grounds.

5 "§ 1582. Powers generally

6 "The Customs Court shall possess all the powers in laAv

.7 and equity of, or as conferred hy statute upon, a district court

8 of the United States. The court, and each judge thereof,

9 shall possess all the powers of a district court for preserving

10 order, compelling the attendance of witnesses, and the pro-

11 duction of evidence.

12 "This section shall not he construed as conferring upon

13 the Customs Court the power to convene a jury.

14 "§ 1583. Final agency action

15 " (a) The Customs Court shnl) possess exclusive juris-

16 diction, except as otherwise provided by law, to review final

17 agency action of any agency of the United States which

18 directly affects imports into the United States.

19 "For purposes of this section, the terms "agency",

20 "agency action", and "final agency action" are utilized in

21 the same manner as those terms are utilized in sections 551

22 and 704 of title 5, United States Code.

23 "Nothing in this section shall be construed to create a

24 ca,1Se of action, or to permit the maintenance of a suit not.

25 otherwise permitted by law.
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1 "Nothing in this section shall affect limitations on judi-

2 cial review or the power or duty of the oourt to dismiss any

3 action or to deny relief on any other appropriate legal -or

4 equitable grounds.

5 " (h) The Customs Court shall possess exclusive juris-

6 diction over any civil action involving a final decision of ^he

7 Internationrl Trade Commission under sections 201 of the

8 Antidumping Act and 303 of the Tariff Act of 1930, ,as

9 amended.

10 " (c) The Customs Court shall possess exclusive juris-

11 die tion to review advice, findings, recommendations, or deter-

12 ruinations of the International Trade Commission pursuant

13 to sections 131, 201, 203, 301, 406, and 503 of the Trade

14 Act of 1974, and 22 of the Agricultural Adjustment Act,

I;") as amended, after the decision of the President has hecome

16 final.

17 "(d) After the decision of the President has hecome

18 final, the Customs Court shall possess exclusive jurisdiction

19 to review actions of,the Office of the Special Trade Rcpro-

20 scntativc pursuant to section 301 of the Trade Act of 1974

21 solely for the purposes of determining the procedural regu-

22 larity of those actions.

23 " (c) The Customs Court shall not possess jurisdiction

24 of—
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1 " (i) any civil or criminal action arising under the

2 antitrust laws of the United States;

3 ( " (ii) any civil or criminal action arising under 
r,

4 ' the Shipping Act of 1916, as amended;

5 "0") any action relating solely to labor-

6 management relations, actions affecting personnel, or

7 actions alleged to be in violation of any statute forbid-

8 ding discrimination in employment;

9 " (1) arising solely under the Freedom of Infor-

10 mation Act or the Privacy Act;

11 "(v) any action arising under section 305 of the

12 Tariff Act of 1930, as amended, or section 232 of the

13 Trade Expansion Act of 1962, as amended; or

14 " (vi) any action involving a function vested by

15 law in the Department of Energy, including but not

16 limited to the Emergency Petroleum Allocation Act.

17 " (f) Neither the Customs Court nor any other court

18 shall possess jurisdiction to review—

19 "(i) a discretionary decision of the President or

20 his delegate pursuant to the authority granted to him

21 by any law relating to international trade; • •

22 "(ii) any ruling or internal advice relating to

23 classification, valuation, rate of duty, marking, restricted

24 merchandise, entry requirements, drawback, vessel rc-

25 pairs, and tlie like issued by the Secretary of the
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1 Treasury or his or her delegate to members of the

2 public or members of the Customs Service except with

3 respect to section 315(d) of the Tariff Act of 1930,

4 as amended.

5 " (g) Nothing in this section shall be construed to create

6 a cause of action, or to permit the maintenance of a suit not

7 otherwise authorized by law.

8 "§ 1584. Appraisal and classification

9 "The Customs Court shall possess exclusive jurisdiction

10 of civil actions which involve the appraised value or the

11 classification and rate and amount of duties chargeable upon

12 imports.

13 "§ 1585. Exclusion of goods from entry or delivery

14 "Except as otherwise provided by law, the Customs

15 Court shall possess exclusive jurisdiction of civil actions

•16 which involve the exclusion of imports from entry or delivery

17 under any provision of the customs laws or the exclusion or

18 required delivery of imports pursuant to the terms of an

19 entry bond,

20 *'§ 1588. Charges or exactions

21 " (a) Except as otherwise provided by law, the Customs

22 Court shall possess exclusive jurisdiction of civil actions

23 which involve the imposition of any charge, tax, fee, or

24 other exaction imposed upon importation.
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1 " (b) Except as otherwise provided by law, the Customs

2 Court shall possess exclusive jurisdiction .of civil actions

3 which involve a decision of the Secretary of the Treasury,

4 imposing any fee, charge, tax, or other exaction, other thhn

5 customs duties, upon any vessel, aircraft, or other instru-

6 mentality of international commerce which enters into the

7 customs territory of the United States.

g "§ 1587. Refusal to pay claim for drawback

9 ' "The Customs Court shall possess exclusive jurisdiction

10 of civil actions involving a refusal to pay a claim for clraw-

11 back.

12 "§ 1588. Liquidation or reliquidation of an entry or modi-

13 fication thereof " "   . ".

14 "The Customs Court shall possess exclusive jurisdiction

35 of civil actions involving the liquidation or reliquidation 'of

16 an entry or a modification thereof.

17 "§ 1589. Refusal to reliquidate an entry

18 "The Customs Court shall possess exclusive .jurisdiction

19 of all civil actions involving the refusal to reliquidate an entry

20 under section 520 (c) of the Tariff Act of 1930, as amended.

21 "§ 1590. Section 516 of the Tariff Act of 1930, as amended

22 "The Customs Court shall possess exclusive jurisdiction

23 over all civil actions instituted pursuant to section 516 of the

24 Tariff Act of 1930, as amended.

32-126 O - 78 - 2
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1 "§1591. Civil penalties, forfeitures, suits to recover on a

2 bond, and recovery of customs duties

3 " (a) The Customs Court shall possess jurisdiction upon

4 transfer from a district court, over any civil action involving

5 imports in international trade instituted by the United States

6 to (1) recover a civil penalty or forfeiture imposed under any

7 revenue statute administered by the Customs Service, or (2)

8 to recover upon a bond, relating to the importation of mer-

9 chandise, required by the laws of the United States or by the

10 Secretary of the Treasury, or (3) to recover customs duties.

11 "(b) A defendant or defendants may transfer a case

12 referred to in subparagraph (a) of this section by filing in

13 the district court in which the action is pending a notice of a

•^ desire to transfer.

15 " (c) The notice of desire to transfer shall be filed within

36 thirty days after the service upon defendant of a copy of the

17 complaint. '::'?/?'*?'J : ...

18 " (d) (1) Upon receipt of a notice of a desire to transfer,

19 the district court shall determine whether the action is of the

20 type defined in subparagraph (a) of this section. If so, the

21 district court shall order the transfer.

22 "(2) If the case is of the type referred to in para-

23 graph (a) (1) of this section, the United States shall be



13

	11 

j afforded an opportunity to object to the transfer and, the

2 case shall be transferred only if the district court determines

3 '.that the case involves a substantial question, other than the

4 amount of any penalty involved, as to the proper classifica-

5 tion or valuation of imported merchandise or the rate of

6 duty imposed. The decision of the district court to transfer

rj or not to transfer a case shall be final and conclusive and

8 shall not be rcviewable on appeal or otherwise, except on

9 appeal from a final judgment on the merits.

10 " ( e ) Within ten days after the issuance of an order of

11 transfer, the defendant or defendants shall file copies of all

12 pleadings and documents with the Customs Court.

13 " (0 Upon receipt of the copies of the pleadings and

14 documents, the action shall be heard by the Customs Court,

15 sitting without a jury, and shall proceed in the district in

16 which the action was first instituted, as if the case had been

17 instituted in the Customs Court in the first instance.

18 "(g) ^n anY su^ transferred to the Customs Court

19 pursuant to this section, the provisions of sections 2461,

20 2462, 2463, 2464, and 2465 of title 28, United States Code,

21 shall be applicable where relevant.

22 "§ 1592. Set-offs, demands, and counterclaims

23 "The Customs Court shall have jurisdiction to render
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1 judgment upon any set-off, demand, or counterclaim, which
2 arises Out of an import or export related transaction, by the
3 United States against any plaintiff in such court.
4 "§1593. Cure of defects

5 " (a) If a case within the exclusive jurisdiction of the
• 6 Customs Court is filed in a district court, the district court
7 shall, if it be in the interest of justice, transfer such case to
8 the Customs Court, where the case shall proceed as if it had
9 been filed in the Customs Court on the date it was filed in

10 the district court. . ," i.
11 " (b) If a case witihin the exclusive jurisdiction of a
12 district court or a court of appeals is filed in,the Customs
13 Court, the Customs Court shall, if it be in the interest of
14 justice, transfer such case to the appropriate district court or
15 court of appeals where the case shall proceed as if it had
16 ' been filed on the date in which it was filed in the Customs
17 Court.", ' ' .
18 TITLE IV-CUSTOMS COURT PROCEDURE
19 SEC. 401. (a) Sections 2631, 2632, 2633, 2635, and
20 2637 of title 28, United States Code, are repealed.
21 (b) Section 2634 of tifle 28, United States Code, is
22 redesignated as section 2638.

23 (c) Section 2636 of title 28, United States Code, is
24 redesignated as section 2642.
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1 (d) Sections 2638 and 2639 of title 28, United States

2 ' Code, are "redesignated as sections 2644 and 2645, respec-

3 tively. 
\

4 ' SEC. 402. Chapter 169 of title 28, United States Code,

5 is amended by inserting die following new provisions:
"S«c.
"2631. Persons entitled to commence a civil action.
"2632. Commencement of a civil action.
"2633. Customs Court procedure and fees.
"2634. Filing of official documents.
"2635. Time for commencement of action.
"2636. Exhaustion of administrative remedies.
"2637. New grounds in support of a civil action.
"2638. Notice.
"2639. Burden of proof; evidence of value.
"2640. Scope and standard of review.
"2641. Witnesses; inspection of documents.
"2642. Analysis of imported merchandise.
"2643. Belief. ., .
"2644. Decisions; findings of fact and conclusions of law; effect of

opinions. • • 
"2645. Retrial or rehearing. 
"2646. Precedence of American manufacturer, producer, or wholesaler

cases.

6 "§ 2631. Persons entitled to commence a civil action

7 " (a) Except in those civil actions specified in sections

8 1584, 1585, 1587, 1588, 1589, 1590, and section 516 of

9 the Tariff Act of 1930, as amended, a civil action may be

10 'instituted in the Customs Court by any person adversely

11 affected or aggrieved (within the meaning of section 702'

12 of title 5, United States Code) by the agency action (as

13 defined in section 551 (13) of title 5, United States Code), 

which is the subject of the suit. Nothing in this subsection

shall be construed to create a cause of action, or to permit
ifi the maintenance of a suit not otherwise authorized by law.
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1- "(b) By leave of the court, any person who would be

•2 adversely affected or aggrieved by a decision in a civil

3 action pending in the Customs Court may intervene in that

4 action.

5 "§ 2632. Commencement of a civil action

6 " (a) All civil actions shall be instituted in the Cus-

7 toms Court by the filing of a complaint in the form, manner,

8 and style and with the content prescribed in rules adopted

9 by the court.

10 " (b) The Customs Court may prescribe by rule that a

11 complaint transmitted by registered or certified mail prop-

12 crly addressed to the clerk of the court with the proper

13 postage affixed and return receipt requested, shall be deemed

14 filed as of the date of postmark.

15 "§ 2633. Customs Court procedure and fees

16 " (a) There shall be a filing fee payable upon com-

17 mcncing an action. The amount of the fee shall be fixed by

18 the Customs Court but shall be not less than $5 nor more

19 than the filing fee for commencing a civil action in a United

20 States district court. The Customs Court may fix all other

21 fees to be charged by 'the clerk of thfc court.

22 "(b) The Customs Court shall provide by rule for

23 pleadings and other papers, for their amendment, service,

24 and filing, for consolidations, severances, and suspensions of

25 cases, and for other procedural matters.
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1 " (c) All pleadings and other papers filed in the Customs

2 Court shall be served on -all the adverse parties hi accordance

3 .with the rules of the court. When the United States is an 
	t

4 adverse party, service of the summons shall he made upon

5 the Attorney General and the relevant Government official

6 or officials or his or her designee or designees.

7 "§ 2634. Filing of official documents

8 "(a) Upon service of the complaint on the Secretary

9 of the Treasury or his or her designee in a civil action in

10 which the denial, in whole or in part, of a protest under the

H Tariff Act of 1930, as amended, is a precondition to the in-

12 stitution of the civil action, the appropriate customs officer

13 shall forthwith transmit the following items, if they exist, to

14 the United States Customs Court: (1) consumption or other

15 entry; (2) commercial invoice; (3) special customs in-

16 voice; (4) copy of protest; (5) copy of denial of protest in

17 whole or in part; (6) importer's exhibits; (7) official

18 and/or other representative samples, and (8) any official

19 laboratory reports. If any of these items do not exist in a

20 particular case, an affirmative statement to that effect shall

21 be transmitted to the court.

22 " (b) Upon service of -the complaint on the Secretary

23 of the Treasury or his designee in an action contesting one

24 of the determinations set forth in section 516 (d) (A) of the

25 Tariff Act of 1930, as amended, the Secretary or his designee

26 shall forthwith transmit to the United States Customs Court
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1 'the official record of the civil action, as provided in section

2 2112 of title 28, United States Code. For purposes of this

3 paragraph, all relevant rules promulgated pursuant to sec-

•4 tion 2072 aiid paragraphs (a) through (c) of section 2112

5 of title 28, United States Code, shall be applicable to the

6 Customs Court.

7 " (c) Upon service of the complaint on the United States

,8 International Trade Commission or its designee in an action

9 contesting one of the determinations set forth in section

10 5iO(d) (B) (1) of the Tariff Act of 1930, as amended, the

11 Commission or its designee shall forthwith transmit to the 

12- United States Customs Court, the determination, -the reasons

13 or bases therefor, the transcript of any hearing, and all in-

14 -formation developed in connection with the investigation.

15 •• ; "(d) Upon service of the complaint on the United

16 States International Trade Commission or its designee in

17 -:ion action contesting one of the determinations set forth in 

,18 "section 516 (d) (B) (2) of the Tariff Act of 1930, as

19 amended, the Commission or its designee shall forthwith

20 transmit to the United States Customs Court the record,

21 as provided in paragraphs (a) through (c) of section 2112

22 of title 28, United States Code. For purposes of this para-

23 graph, all relevant rules prescribed pursuant to sections 2072

24 and 2112 of title 28, United States Code, shall be applicable

25 to the Customs Court.
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1 "§2635. Time for commencement of action

2 " (a) A civil action instituted pursuant to sections 1584,

3 .1585,1586,1587,1588, and 1589 of title 28, United States

4 Code, shall be barred unless a complaint is filed, in accord-

5 ance with the rules of the Customs Court, within—

6 " (1) two years after the date of mailing of notice

7 of denial, in whole or in part, of a protest pursuant to

g the provisions of section 515 (a) of the Tariff Act of

9 1930, as amended, or

10 "(2) if no notice is mailed within the two-yeaal

11 period specified in section 515 (a) of the Tariff Act of

12 1930, as amended, two years after the date of the

13 expiration of the two-year period specified in section

14 515 (a) of the Tariff Act of 1930, as amended, or

15 " (3) if a notice is mailed alter the expiration of the

16 two-year period specified in section 515 (a) of the Tariff

17 Act of 1930, as amended, two years after either the

18 expiration of the two-year period or the mailing of the

19 notice of denial, or

20 " (4) two years after the date of denial of n protest:

21 by operation of law pursuant to the provisions of section

22 515 (b) of the Tariff Act of 1930, as amended. :

23 " (b) An action over which the Customs Court possesses:

24 jurisdiction under section 1590 of title 28, United States-

25 Code, is barred unless commenced within thirty days after-
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1 the date of mailing of a notice transmitted pursuant to sec- 

2' tion 516 (c) of the Tariff Act of 1'930, or, if the action is

3 instituted pursuant to section 51G(d) of the Tariff Act of

4 1930, as amended, within thirty days of the publication of

5 the notice specified in that paragraph.

'6 "'(cj An action instituted pursuant to section 1581 or

7 1583 (a) of title 28, United States Code is barred unless

8 commenced within two years after the right of action first

9 accrues.

10 ; • " (d) An action over which the Customs Court possesses

11 jurisdiction under paragraph" (c) or (d) of section 1583 of 

12' title 28, United States Code, is' barred unless commenced

13 within thirty days of the announcement by the President of

14 his final decision.

15 "§2636. Exhaustion of administrative remedies

16 " (a) A civil action may be instituted within the juris- 

17,- diction conferred by section 1584, 1585, 1586, 1587, 1588,

18 or 1589 of title 28, United States Code, only by a person

19 whose protest pursuant to section 515 of the Tariff Act of

20 1930, as arronded, has been denied in whole or in part. All

21 ' liquidated duties or exactions shall have been paid at the

22 time the action is filed.

23 « • •"{!)) A suit may be instituted pursuant to section 516

24 of the Tariff Act of 1930, as amended, only by a person who

25 has first exhausted the procedures specified in that section.
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1 " (c) In all oilier cases, the Customs Court, where ap-

2 propriate, shall require the exhaustion of administrative

3, remedies.

4 " (d) In extraordinary circumstances, stated in writing

5 and supported by oath or affirmation, any person subject

6 to an administrative proceeding referenced in subsection

7 (a) or (b) of this section, who has a right of 'appeal .to

8 the Customs Court from the agency final action in that

9 proceeding, may petition the Customs Court for preliminary

10 injunctive relief. The Customs Court may, after hearing,

11 and upon <i determination that the petitioner will otherwise

12 suffer substantial irreparable injury, and the public interest

13 so requires, enter an order designed to protect the interests

14 of the parties pending completion of the administrative pror

15 cecding. Such order may include a requirement that the

16 'administrative proceeding be given priority for the agency

17 "over other such proceedings. Financial Joss shall not cdn-

18 stitute irreparable injury within the meaning of this su'b-

19 section. ' i .

20 "§ 2637. New grounds in support of a civil action ( •

21 "Where the denial, in whole or in part, of a protdst

22 umlcr section 515 of the Tariffc Act of 1930, as amended;

23 is a precondition to the institution of a civil action in the

24 Customs Court, the court, by rule, may consider any new

25 ground in support of the civil action if the new ground (1) -
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1 applies to the same merchandise that was the subject of the

2 protest; and (2) is related to the same administrative deci-

3 sion or decisions listed in section 514 of the Tariff Act of

4 1930, as amended, that was or were contested in the

5 protest.

6 "§2639. Burden of proof; evidence of value

7 "In any matter in the Customs Court except an action

8 transferred to the Customs Court pursuant to section 1593

9 of this title:

10 "(1) The decision of the Secretary of the Treasury,

11 or his delegate, is presumed to be correct. The burden to

12 prove otherwise shall rest upon the party challenging a

13 decision.

14 "(2) Where the value of merchandise is in issue:

15 " (A) (i) Reports or depositions of consuls, customs

16 officers, and other officers of the United States and depo-

17. sitions and affidavits of other persons whose attendance

18 cannot reasonably be had, which are based upon, and

19 which recite, operative facts, may be admitted into evi-

20 dcnce when served upon the opposing party in accord-

21 ance with the rules of the court.

22 " (ii) No affidavit of the type specified in the pre-

23 ceding paragraph shall be admitted into evidence by the

24, plaintiff unless the plaintiff introduces evidence to the

25 effect that the affiant has made available to the Secretary
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1 of the Treasury or bis or her delegate adequate means

2 by which the facts contained in the affidavit can be

3 , verified.	 •.
4 "(iii) In the absence of unusual circumstances,

5 mere residence abroad shall not be a sufficient dem-

6 onstration that the affiant's attendance cannot reasonably

7 be had.

8 "(B) Price lists and catalogs may be admitted in

9 evidence when duly authenticated, relevant, and

10 material.
11 " (C) The value of merchandise shall be determined

12 from the evidence in the record and that adduced at trial

13 whether or not the merchandise or sample thereof is

1* available for examination.

15 "§2640. Scope and standard of review

16 " (a) Except for civil actions governed by subsections

17 (d) (3) (A) and (i) of section 516 of the Tariff Act of

18 1930, as amended, any civil action in which the issue in-

19 volves the following matters under the indicated sections

20 of title 28, United States Code:

21 "(1) the appraised value of merchandise (section

22 1584) ;

23 ''(2) the classification and rate and amount of

24 duties, fees, or taxes chargeable (section 1584) ;

25 "(3) all charges or exactions (except countervail-
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1 ing duties imposed under-section 303 of the Tariff Act

2 o,f 1930, as amended, and antidumping duties imposed
	 \

3 pursuant to the Antidumping Act, 1921, as amended)

4 imposed upon imported articles whether imposed by the

5 Secretary of the Treasury or otherwise (section 1586) ;

g "(4) the exclusion of merchandise from entry or

7 delivery (section 1585) ;

g "(5) the liquidation or reliquidation of an entry or

9 a modification thereof (section 1568) ;

10 "(6) the refusal to pay a claim for a drawback

11 (section 1587); or

12' ' " (7) the refusal to reliquidate an entry under sec-

13 tion 520'(c) of the Tariff Act of 1930, as amended

14 (section 1589);

15 the Customs Court shall determine the matter upon the basis

16 of the record made in the court. Suits challenging decisions

17 to impose couMervailing or antidumping duties upon a class

18 or kind of merchandise shall be subject to review as pro-

19 vided in subsection (c) of this section. Suits challenging the

20 imposition of countervailing or antidumping duties upon

21 particular merchandise shall be determined upon the basis

22 of the record made before the court.

23 " (b) In all other cases, except those governed by sub-

24 sections (d) (3) (A) and (i) of section 516 of the Tariff

05 Act of 1930, as amended, or subsection (c) of this section,
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1 the scope of review shall he as provided in section 706 of 

. 2 title 5, United States 'Code.

3 " (c) In cases other than those governed by subsection 

4' (i) of section 516 of the Tariff Act of 1930, as amended,

5 involving decisions of the Secretary of the Treasury under

6 section 303 of the Tariff Act of 1930, as amended, or section

7 201 of the Antidumping Act, 1921, as amended, or ^of

8 United States International Trade Commission, the stand-

9 ard of review shall be as specified in section 706 (1) and

10 706(2) (a) through (d), inclusive, of title 5, United States

11 Code.

12 "§2641. Witnesses; inspection of documents .

13 " (a) Where appropriate in any civil action in the

14 Customs Court, under rules prescribed by the court, the

15 parties and their attorneys shall have an opportunity to

16 introduce evidence, to hear and cross-examine the witnesses

17 of the other party and to inspect all samples and all papers

18 admitted or offered as evidence except as provided in sub-

19 section (b). The Federal Rules of Evidence shall be ap- 

20, plicable to all proceedings in the Customs Court except as

21 provided in section 2639 or subsection (b) of this section.

22 , " {b) In any civil action, the Customs Court may order

23 that trade secrets and commercial or financial information

24 which is privileged and confidential of a nonparty to the

25 action or of a party or information provided to the United
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1 States by foreign governments or foreign persons shall not

2 be disclosed or shall be disclosed to a party or its counsel

3 or, shall be disclosed to the party or its counsel only under

4 such terms and conditions as the court may provide.

5 "§2643. Relief

6 " (a) Except as provided in section 1591 of title 28,

7 United States Code, in any civil action, the Customs Court

8 may order any form of relief which is appropriate including,

9 but not limited to, declaratory judgments, orders of remand,

10 writs of mandamus and prohibition, injunctions, and money

11 judgments both for and against the United States.

12 " (b) If, in any civil action referred to in subparagraph

13 (a) of section 2640 of this title, the plaintiff both (1)

14 proves that the original decision was incorrect and (2)

15 introduces evidence as to the correct decision, but the Cus-

'l6 toms Court, based upon the evidence introduced by both

17 the plaintiff and the defendant, is unable '•* determine the

.'18 correct decision, the court may either permit the parties to

19 introduce additional evidence or remand the matter to the

'20 Customs Service for a determination as to the correct deci-

21 sion. The order of remand shall be final and appealable

22 pursuant to sections 1541 (a) and 2601 of this title and the

23 decision after remand shall be subject to protest and judicial

24 review in the same manner and under the same procedure

25 as was the original decision.
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1 "§2646. Precedence of American manufacturer, producer,

2 and wholesaler cases

.3 "Every case instituted under sections 1585 and 1591 of
\
4 title 28 or section 516 (c) or 516 (d) of the Tariff Act of

5 1930, as amended, shall be given precedence over other

6 cases on the docket of thf; court and shall be assigned for

7 hearing and trial at the earliest practicable date and ex-

8 pedited in every way.".

9 TITLE V-COUKT OF CUSTOMS AND PATENT

10 APPEALS

11 SEC. 501. Section 1541 of title 28, United States Code,
	•

•12 is amended by—

13 (1) rcdesigimting paragraph (b) as paragraph

14 (c) ; and

15 (2) by inserting the following new paragraph:

16 "(b) The Court of Customs and Patent Appeals has

17 jurisdiction of appeals from interlocutory orders of the Cus-

18 toras Court, or of the judges thereof, granting, modifying,

19 refusing, or dissolving injunctions, or refusing to dissolve or

20 modify injunctions/'.

21 SEC. 502. Section 2601 of -title 28, United States Code,

22 is amended by deleting the following from the first sentence

23 of paragraph (b) : "which shall include a concise statement

24 of the errors complained of"; and, by inserting a period after

25 the word "appeal" in that sentence.

32-(2t O - 78 - 3
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1 SEC. 503. (a) Paragraph (a) of section 2601 -.of title

2 28, United States Code, is amended by adding the following
	i

3 new sentence: "If a timely notice of appeal is filed by a

4 party, any other part)' may file a notice of appeal within

5 fourteen days after the date on which the first notice of

6 appeal was filed.".

7 (b) The first sentence of paragraph (b) of section 2601

8 of title 28, United States Code, as amended by this Act, is

9 amended by inserting the following after the word "appeal"

10 where it first appears: "or cross-appeal".

11 SEC. 504. Chapter 93 of title 28, United States Code, is

12 amended by inserting the following new section:

13 "§1546, Rules of evidence; powers in law and equity;

14 exclusive jurisdiction

15 " (a) Except as provided in section 2639 or subsection

•^ (b) of section 2641 of title 28, as contained in this Act, the

17 Federal Rules of Evidence shall be applicable in the Court of

38 Customs and Patent Appeals in any appeal from the United

19 States Customs Court.

20 " (b) The Court of Customs and Patent Appeals shall

21 possess all the powers in law and equity of, or as conferred

22 by statute upon, a court of appeals of the United States.

23 «(cj The Court of Customs and Patent Appeals shall

24 possess exclusive jurisdiction to review—
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1 " (1) any decision of the Secretary of the Treasury

2 to deny or revoke a customs brokers' license under sec-

3. tion 641 (b) of tbe Tariff Act of 1930, as amended, or

4 "(2) any action challenging an order to revoke or

5 suspend a license under section 641 (b) of the Tariff Act

6 of 1930, as amended.

7 " (d) The Court of Customs and Patent Appeals shall

8 possess exclusive jurisdiction to review any decision of the

9 Secretary of Labor or the Secretary of Commerce certifying

10 or refusing to certify workers, communities, or businesses as

11 eligible for adjustment assistance under the Trade Act of

12 1974. This jurisdiction shall not extend to any other decision

13 of the Secretary of Labor or Secretary of Commerce.

14 "No injunction or writ of mandamus shall be issued in

15 &ny casc arising under this section.".

16 TITLE VI-MISCELLANEOUS
17 SEC. 601. (a) The title of section 516 of the Tariff

18 Act of 1930 (46 Stat. 735) is amended to read as follows:

19 "§516. Suits by American manufacturers, producers, or

20 wholesalers and by adversely affected parties".

21 (b) Subsection 516 (a) of the Tariff Act of 1930, as

22 amended (19 U.S.C. 1516 (a)), is hereby amended to read

23 as follows:

24 " (a) The Secretary shall, upon written request by an

25 American manufacturer, producer, or wholesaler, furnish
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1 the appraised value, the classification, the rate or amount

2 of fluty, the additional duty described in section 303 of the

3 Tariff Act of 1930, as amended (hereinafter in this section

4 referred to as 'countervailing duties'), if any, and the special

5 duty described in section 202 of the Antidumping Act,

6 1921, as amended (hereinafter in this section referred to

7 as 'antidumping duties'), if any, imposed upon any dcsig-

8 nated imported merchandise of a class or kind manufac-

9 tured, produced, or sold at wholesale by him, her, or it or

10 shall state whether the designated imported merchandise is

11 excluded from entry under the customs, laws.

12 "If such person believes that the appraised value is

13 not correct, that the classification is not correct, that the

14 proper rate or amount of duty is not being assessed, that

15 countervailing duties or antidumping duties should be as-

16 sessed upon the particular merchandise specified in the peti-

17 tion, or that the merchandise should be excluded from entry

18 under the customs laws, he, she or it may, except as pro- 

Id vided in subsection (d) of this section, file a petition with

20 the Secretary setting forth (1) a description of the mer-

21 chandisc, (2) the appraised value, the classification, the

22 rate or amount of duty that he, she, or it believes proper,

23 or that he, she, or it believes that the merchandise should

24 be excluded from entry under the customs laws, and (3) the

25 reasons for his, her, or its belief (including, in appropriate
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1 instances, the reasons for his or her belief that counter-

2 vailing duties or antidumping duties should he assessed.".

3 . (c) Subsection 516 (b) of the Tariff Act of 1930, as

4 amended, is hereby amended to read as follows:

5 " (b) (1) If, after receipt and consideration of a petition

G filed as provided in subsection (a) of \his section, the Sec-

7 retary decides that the appraised value of the merchandise is

8 not correct, that the classification of the article or the rate

9 or amount of duty assessed thereon is not correct, that coun-

10 tervailing duties or antidumping duties should be assessed

11 pursuant to determinations previously made under section

12 303 of the Tariff Act of 1930, as amended, or a finding previ-

13 ously issued under section 201 of the Antidumping Act,

14 1921, as amended, or that the merchandise should be ez-

15 eluded from entry under the customs laws, he or she shall

16 decide the proper appraised value or classification, rate or

17 amount of duty, whether countervailing, or antidumping

18 duties should be assessed or that entry of the merchandise

19 should be prohibited and the decision shall be immediately

20 published in the Federal Register.

21 " (A) Except for countervailing duty and antidump-

22 ing duty purposes, all such merchandise entered for

23 consumption or withdrawn from warehouse for con-

24 sumption more than thirty days after the date such

25 notice to the petitioner is published in the Federal
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1 Register shall be appraised or classified or assessed as

-2 to rate or amount of duty or permitted or denied entry
3 ' in accordance with the Secretary's determination.

4. "(B) For countervailing duty and antidumping

5 duty purposes, the determination of the Secretary under

6 this subdivision shall be effective with respect to mer-
7 chaudise entered or withdrawn from warehouse for con-
8 sumption on or after the date upon which the Secre-
9 tary's determination is published in the Federal Rcg-

10 ister. . .
11 ."(2) If the Secretary decides'(a) that such merchah-
12 dise is not the subject of a prior determination under section

13 303 of the Tariff Act of 1930, as amended, or a finding
14 issued under section 201 of the Antidumping Act, 1921, as
15 amended, or (b) that conditions or practices have.materially
16 changed since such prior determination or finding was made
17 ' and that there are. reasonable grounds to initiate an invest!-

»

18 gation under section 303 of the Tariff Act of 1930, as
19 amended, or section" 201 of the Antidumping "Act, 1921,
20 as amended, to determine'whether countervailing duties or
21 antidumping duties should be assessed on such merchandise,

22 or (c) that a prior determination under section 303 of the

23 Tariff Act of 1930, as amended, or section 201 of the Anti-

24. dumping Act, 1921, as amended, was not correct, he or she

25 shall treat the petition as a request for a proceeding under
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1 section 303 of the Tariff Act of 1930, as 'amended, or sec-

2 ' lion 201 of the Antidumping Act, 1921, as amended, and

3 shall so inform the petitioner, and the procedures set forth\
4 therein shall thereafter apply. A decision rendered by the

5 Secretary under this subsection to so treat the petition shall

6 not be subject to judicial review!".

7 " (d). Subsection 51C(c)' of the Tariff Act of 1930, as

8 ' amended, is hereby amended to read as follows:

9 "(c) (1) If the Secretary decides that the appraised

10 value or classification of the articles or the fate or amount

11 'of duty or the entry of merchandise under the customs laws

12 with respect to which a petition was filed pursuant to sub-

13 section (a) of this section is correct or that countervailing 

14' or antidumping duties should not be imposed, he or she

15 shall so inform the petitioner.

16 ' " (2) If dissatisfied with the decision of the Secretary,

17' the petitioner may, except,as provided in subsection (d) of

18 this section, file with flie 'Secretary, not later than thirty days

19 ' after the date of the decision, notice that he, she, or it desires

20 to" contest the appraised value or classification of, or rate or

21 amount of duty assessed upon, or'the failure to assess countcr-

22 'vailing duties or antidumping'duties upon, or the entry "of

23 the merchandise designated in the petition.

24 "(3) Upon receipt of notice from the petitioner, the

25 Secretary shall cause publication to be made in the Federal
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1 Register of his decision as to the proper appraised value or

2 classification or rate or amount of duty or that countervailing

3 duties Ipr antidumping duties should not be assessed, or of

4 the decision to permit entry of the merchandise under the

5 customs laws and of the petitioner's desire to contest, and

6 shall thereafter furnish the petitioner with such information

7 as to the entries and consignees of such merchandise, en-

8 tered or denied entry after the publication of the decision

9 of the Secretary at such ports of entry designated by the peti-

10 tioner in his or her notice of desire to contest, as will enable

11 the petitioner to contest the entry of the merchandise into

12 the United States or the appraised value or classification of.

13 or rate or amount of duty imposed upon or failure to assess

1* appropriate countervailing duties or antidumping duties

15 upon, such merchandise in the liquidation of one such entry

16 at such port. The Secretary shall direct the customs officer

17 at SUch ports to notify the petitioner by mail immediately

18 when the first of such entries is liquidated.

19 " (4) Any person (except a person specified in section

20 514 (b) (1) of the Tariff Act of 1930, as amended) ad-

21 versely affected or aggrieved by a decision of the Secretary

22 made pursuant to subsection (b) (1) or (c) of this section,

23 in response to the petition of an American manufacturer, pro-

24 ducer, or wholesaler as provided in subsection (a) of this
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1 section is entitled to judicial review as provided in subsection

2 (i) of this section.".

3 v (c) Subsection 516 (d) of the Tariff Act of 1930, as

4 amended, is hereby amended to read as follows:

5 "(d) (1) Within thirty days after a determination by

6 the Secretary under section 201 of the Antidumping Act,

7 1921, as amended, that a class or kind of foreign merchan-

8 disc is not being, or is not likely to be sold in the United

9 States at less than fair value, or under section 303 of the

10 Tariff Act of 1930, as amended, that a bounty or grant is

11 not being paid or bestowed, and only within such time, an

12 American manufacturer, producer, or wholesaler of merchan-

13 disc of the same class or kind as that specified in the deter-

14 initiation of the Secretary may file with the Secretary a

15 written notice of a desire to contest the determination. Upon

1C receipt of such notice the Secretary shall cause publication to

17 be made in the Federal Register of the notice of desire to

18 contest the determination. Within thirty days after publica-

19 tion, the petitioner may commence an action in the United

2Q States Customs Court contesting the determination.

21 "A petitioner may also challenge, pursuant to subsection

22 1 of this section, (1) the rejection of a petition by the Secre-

23 tary as containing insufficient information or as failing, as a

24 matter of UAV, to allege dumping or a bounty or grant, or

25 (B) the discontinuance, under section 201 of the Antidump-
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1 ing Act, 1921, as amended, of an antidumping investigation.

2 If the court determines that the Secretary erred in rejecting

3 the petition, the court shall remand the matter to the Secre-

4 tar}' in order to permit an investigation to be conducted.

5 "(2) Within thirty days after a determination by the

6 United States International Trade Commission—

7 "(A) under section 201 of the Antidumping Act,

8 of 1921, as amended, that an industry in the United

9 States is not being or is not likely to be injured or is not

10 prevented from being established, by reason of the im-

11 portation of a class or kind of merchandise into the

12 United States at a price which is or is likely to be less

13 than its fair value, or

14 " (B) under section 303 of the Tariff Act of 1930,

15 as amended, that an industry in the United States is not

16 being or is not likely to be injured or is not prevented

17 from being established by reason of the importation into

18* the United States of merchandise, otherwise free of

19 duty, on which a bounty or grant is being paid or

20 bestowed, and only within snch time, an American man-

21 ufacturcr, producer, or wholesaler of merchandise of the

22 same class or kind as that specified in the determination

23 of the Commission may file with the Commission a writ-

24 ten notice of a desire to, con test the determination. Upon

25 receipt of the notice the Commission shall cause publica-
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1 tion to be made in the Federal Register of the notice of

2 desire to contest the determination. Within thirty days

3 after publication, the petitioner may commence an

4 action in the United States Customs Court contesting
+" '

5 the determination.

6 "(3) (A) Any suit instituted pursuant to paragraph

7 (1) or (2) of this section shall be subject to judicial review

8 as provided in section 2640 (c) of title 28, UniteJ States

9 Code.

10 "(B) Any person adversely affected or aggrieved -by

11 a decision of the Secretary or the Commission of a kind that

12 is appealable by an American manufacturer, producer, or

13 wholesaler pursuant to subsection (d) (1) or (d) (2) of

14 this section, is entitled to judicial review as provided in sub-

15 section (i) of this section.".

16 (f) Subsection 516 (g) of the Tariff Act of 1030, as

17 amended, is hereby amended to read as follows:

18 "(g) If the cause of action is sustained in whole or

19 in part, on the merits and without remand for further

20 proceedings by a decision of the United States Customs

21 Court or of the United States Court of Customs and Patent

22 Appeals or of the United States Supreme Court: (1)

23 merchandise of the character covered by the published

24 determination of the Secretary or of the Commission which

25, js entered for consumption or withdrawn from warehouse
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1 for consumption after the date of publication of the court

2 decision in the weekly Customs Bulletin shall be subject to

3 appraisement, classification, assessment of duty and entry

4 in accordance with the final judicial decision in the action:

5 Provided, That, in the event a judicial decision relating to

6 (a) a decision of the Secretary of the Treasury under section

7 201 of the Antidumping Act, as amended, or (b) a decision

8 of the Secretary under section 303 of the Tariff Act of 1930,

9 as amended, relating to merchandise which is free of duty,

10 no additional duties shall be assessed unless and until the

jll Commission makes the affirmative determinations required

12 under subsection (b) (1) of section 303 of the Tariff Act

13 of 1930, as amended, or section 201 (a) of the Antidumping

14 Act, as amended, whichever is applicable; and (2) the

15 liquidation of entries covering such merchandise so entered

16 or withdrawn shall, to the extent the court overrules the

17 determination of the Secretary or of the Commission and

18 from the time of such publication of the decision, be sus-

19 pended until final disposition is made of the action. Upon

20 final disposition of the action, all entries the liquidation of'

21 which was or should have been suspended shall be liquidated,

22 or if necessary, reliquidated in accordance with the final

23 decision.".

24 (g) Section 516 of the Tariff Act of 1930. as amended,

25 is amended by adding the following new subsection (i) :
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1 "(i) (1) Any person adversely affected or aggrieved

2 by a decision or determination of the Secretary or the

3 -.United States International Trade Commission that is sub-

4 ject to judicial review under subsection (c) (4) (b) or

5 (d) (0) (2) of this section, may file an action for such

6 review in the Customs Court. Such action must be filed with-

7 in thirty days of the decision or determination, or, if notice

g of the decision is required to be published, within thirty

9 days of publication, whichever is later.

10 "(2) Upon the filing of an action for judicial review

11 under subsection (1) of this subsection, the Customs Court

12 shall review the record of the decision of the Secretary

13 or the United States International Trade Commission. The

14 Court may affirm the decision or order that the entire mat-

15 ter be returned for further consideration, but the Court may

16 not modify the decision.

17 "(3) In any action for limited judicial review Under

18 this section, the findings of fact of the Secretary or of the

19 Commission shall be conclusive upon the Court and the

20 parties. The decision shall be affirmed unless the Court

21 determines that it was arbitrary, capricious, or contrary

22 to the applicable statute.

23 "(4) Upon application of any party, the Court may

24 make the action a preferred cause on its docket, but the

25 Court may not suspend the effectiveness of the decision
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' i until final disposition of the action, including any appeals.

2 " (5) Except as specifically provided in subsections (c)

3 and (d) of this section, the limited remedy provided in this

4 suhsection constitutes the exclusive form of judicial review

5 of decisions of the Secretary and the United States Interna-

6 tional Trade Commission under sections 303 and 516 of the

7 Tariff Act of 1930, as amended, and section 201 of the Anti-

8 dumping Act, 1921, as amended.".

9 (h) The amendments specified in this section shall

10 become effective on the day following the date of its enact-

11 ment: Provided, That nothing contained in this Act shall

12 be construed to require the dismissal of any action otherwise

13 vnlidly brought before that date under former subsection

14 1582 (b) of title 28 of the United States Code to contest

15 any failure of the Secretary of the Treasury to assess counter-

16 vailing duties or antidumping duties, pursuant to subsection

17 516 (c) of the Tariff Act of 1930, as amended (19 U.S.C.

1*8 1516(c)), due to negative injury determinations by the

19 United States International Trade Commission under section

20 303 of the Tariff Act of 1930, as amended (19 U.S.C. 1303),

21 or under section 201 of the Antidumping Act of 1921, as

22 amended (19 U.S.C. 160).

23 SEC. 602. (a) Paragraph (b) (1) of section 514 of the

24 Tariff Act of 1930, as amended, is amended by doletiug the

25 last sentence of the paragraph and by inserting in lieu there-
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1 of the following 1 new provision: "Except as provided in sec-

2 tions 485 (b), 516, and 557 (b) of the Tariff Act of 1930,

3 as amended, protests "may be filed with respect to mer-

4 chandise which is the subject of a decision specified in sub-

5 section (a) of this section by (a) the importers or consign-

6 ees shown on the entry papers; (b) any person paying

7 any charge or exaction; (c) any person seeking entry or de-

8 livery; (d) any person filing a claim for drawback; or, (e)

9 any authorized agent of any of the persons specified in (a)

10 through (d).

11 "A surety may file a protest if it has paid all or part of

12 the duties due and the insured has failed to file a protest.

13 Notwithstanding subparagraph (2) of this subsection, a pro-

14 test may be filed by a surety only within ninety days of the

15 date of liquidation or ninety days from the date of notice of

1G delinquency, whichever is later: Provided, That the surety

17- certifies in the protest that it is not filing the protest on be-

13 • half of another party who is entitled to file a protect, but

19 because of mistake, inadvertence or misunderstanding failed

20 to-file a protest within the time specified in subparagraph

21 (2) of this subsection. If the protest filed by the surety is

22 • granted or if the protest is denied and the surety institutes

23 .an action in the Customs Court, any recovery of the surety

24 shall be limited to the amount of duties it paid.".
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1 (b) Paragraph (a) of section 514 of the Tariff Act of

2 1930, as amended, is amended by inserting at the end of the

3. first sentence, the following: "A protest against a liquidation

4 does not include a protest against the other types of decisions

5 specified in this paragraph.".

6 TITLE VII-TECHNICAL AND CONFORMING

7 AMENDMENTS

8 SEC. 701. The first sentence of paragraph (a) • of section

9 250 of the Trade Act of 1974 is amended by deleting all

10 that appears after "United States" and by inserting in lieu

11 thereof "Court of Customs and Patent Appeals".

12 SEC. 702. (a) The second sentence of the second para-

13 graph of paragraph (b) of section 641 of the Tariff Act of

14 1930, as amended, is amended by deleting all that appears

15 after "filing," and before "sixty," and by inserting in lien

16 thereof "the Court of Customs and Patent Appeals, within".

17 (b) The second paragraph of paragraph (b) of section

18 641 of the Tariff Act of 1930, as amended, is amended by

19 adding the following new sentence immediately after the

20 third sentence of that paragraph "For purposes of this para-

21 graph, all relevant rules prescribed in accordance with sec-

22 tions 2072 and 2112 of title 2C, United States Code, shall

23 be applicable to the Court of Customs and Patent Appeals.".
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! SEC. 703. Section 1340 of title 28, United States Code,

2 is amended by adding the following new sentence: "The

3 Customs Court shall possess jurisdiction over any civil ac-

4 tion, not within its exclusive jurisdiction, arising under any

5 Act of Congress providing for revenue from imports or

6 tonnage upon transfer from a district court as provided in

7 sections 1592 and 1594 of tide 28, United States Code.".

8 SEX), 704. Section 1355 of title 28, United States

9 Code, is amended hy adding the following new sentence:

10 "The Customs Court shall have jurisdiction of any such

11 action or proceeding upon transfer from a district court as

12 provided in section 1592 of title 28, United States Code.".

13 SEC. 705. Section 1356 of title 28, United States Code,

14 is amended hy adding the following new sentence: "The

15 Customs Court shall have jurisdiction of any such action

16 or proceeding upon transfer from a district court as provided

17 in section 1592 of title 28, United States Code.".

18 SEC. 706. Section 751 of title 28, United States Code,

19 is amended by adding the following new paragraph (f) :

20 " (f) When the Customs Court is sitting in a judicial dis-

21 trict, other than the Southern and Eastern Districts of New

22 York, the clerk of each district court, or an authorized deputy

23 clerk, with the approval of the district court, shall act in

24 the district as clerk of the Customs Court, in accordance with

25 rules and orders of the Customs Court, for all purposes re-

32-eai o - TS - «
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1 lating to the case when pending before that court.".

2 SEC. 707. Section 1491 of title 28, United States Code,

3 is amended by inserting after the word "suits" where it first
{
4 appears in the first sentence of the second paragraph of that

5 section the following: "within the exclusive jurisdiction of

6 the Customs Court, or".

7 SEC. 708. Section 2414 of title 28, United States Code,

8 is amended by inserting after "court" in the first sentence

9 of the first paragraph of that section the following "or Cus-

10 toms Court".

11 SEC. 709. Section 1919 of title 28, United States Code,

12 is amended by inserting after the word "court" where it first

13 appears, the following: "or the Customs Court".

W SEC. 710. Chapter 125 of title 28 is amended by adding

15 a new section thereto as follows:

16 "§ l%3a. Registration of judgments of the Customs Court

17 "A judgment in an action for the recovery of money

18 or property entered by the Customs Court which has become

19 final by appeal or expiration of time for appeal may be

20 registered in any district by filing therein .a certified copy

21 of such judgment. A judgment so registered shall have the

22 same effect as a judgment of the district court of the district

23 where registered and may be enforced in like manner.

24 "A certified copy of the satisfaction of any judgment

25 in whole or in part may be registered in like manner in any

26 district in which the judgment is a lien.".
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1 ,SKC. 711. Section" 1831 of, title .28> United States Code,

2 as amended, is amended by. adding the following new sen-

3 tencc: "The district• courts shall not..possess.,,jurisdiction

.4 pursuant to this section over any-matter within the exclu-

,5 . sive jurisdiction of the Customs Court.".. ...

6 :• SBC; 712. -Paragraph (a): of. section 2602 of .title 28,

7 United States Code is amended-by'deleting all..that, appears

8 after "appeals" and before "shall" and by inserting, in lieu

9 thereof, the following: "arising under sections 1585 and

10 1591 of this title or section 516 (c) or 516 (d) of the Tariff

11 Act of 1930, as amended".

12 SEC. 713. Section 3 of the Act of July 5, 1884 (23

13 Stat. 119), is amended to read as follows: "The decision

14 of the Commissioner of Customs on all questions of inter-

15 pretation growing out of the execution of the laws relating

IG to the collection of tonnage tax and to the refund of such

11 tax when collected erroneously or illegally, shall be subject

18 to judicial review in the Customs Court as provided in title

19 28, United States Code: Provided, That, in the Customs

20 Court, and upon appeal, if any, from that court, the findings

21 of the Commissioner as to any fact, if supported by sub-

22 stantial evidence, shall be conclusive.".

2<* EFFECTIVE DATE

24 SEC. 714. (a) The provisions of section 2631 as con-

25 tained hi section 402 of this Act shall become effective as to
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1 entries liquidated on and after the date of enactment.

2 (b) All other provisions of this Act shall become effec- 

3, tive upon the date of enactment: Provided, That, this Act 

4 'shall not cause the dismissal of any action instituted prior

5 to the date of enactment under the then existing jurisdictioual

6 statutes concerning the Customs Court or the Court of Cus-

7 toms and Patent Appeals.
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Senator DECONCINI. Ms. Babcock, we are pleased to have you here 
today. Will you please proceed.
STATEMENT OF BARBARA BABCOCK, ASSISTANT ATTORNEY GEN 

ERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE, ACCOMPANIED 
BT DAVID COHEN, CHIEF, CUSTOMS SECTION
Ms. BABCOCK. Good morning. I am pleased to be here in support of 

this bill which, as you have noted, is the culmination of 10 years of 
work and consideration. This has become much more intense over the 
past year as we have tried to arrive at a reasonable bill taking into 
account many varying interests.

If I may, I would like to submit my prepared statement for the 
record, and at this time, I would like to merely highlight some of the 
portions which I think might be the most helpful.

Senator DECONCINI. Without objection, your entire statement will 
be inserted into the record.

[Material follows:]
STATEMENT or BARBARA BABCOCK, ASSISTANT ATTORNEY GENERAL, CIVIL DIVISION, BEFORE THE COMMITTEE ON THE JUDICIARY, SUBCOMMITTEE ON IMPROVEMENTS IN JUDICIAL MACHINERY, U.S. SENATE, CONCERNING S. 2857—CUSTOMS COURT ACT, ON JUNE 23, 1978

Mr. Chairman, members of the committee, the bill which we are discussing today, S. 2857, represents the culmination of an effort which began over eight years ago.
In the late 1960's, it was recognized that both the procedures and the Jurisdic tion of the United States Customs Court were in need of revision. However, be cause it soon became apparent that the procedures of the court were in the most need of revision and because revision of these procedures would be a massive undertaking in itself, the decision was made to concentrate upon reform of the court's procedures and to leave revision of the court's jurisdiction for the future.As you know, the effort to revise the court's procedures was successful and the enactment of the statute which embodied that effort, the Customs Courts Act of 1970,1 is truly a major event in the long history of the court.
The proposed Customs Courts Act of 1978 represents the second aspect of the effort begun nearly 10 years ago. While the bill contains a few provisions designed to correct some defects in the 1970 act and to remedy some procedural problems which that act did not address, the principal effect of the bill would be to sub stantially increase the jurisdiction of the customs courts by taking advantage of their underutilized resources to transfer to them some of the cases which are non- instituted in the other, overburdened Federal courts.
The Department of Justice has come to the conclusion that this action is of some importance, and believes that legislation is required at the earliest possible time. We have recently experienced a large increase in the number of suits chal lenging governmental decisions which directly affect the importation of merchan dise into this country. Due to the historical origins of the customs courts' jarisdictional statutes, the limitations upon the relief which those courts may award, and the rather vague terminology contained in the statutes granting residual jurisdiction to the district courts over imported-related matters, these suits have resulted in a series of decisions relating to the division of jurisdiction between the customs courts and the other Federal courts which are virtually impossible to reconcile. We simply can no longer tolerate this jurisdictional con fusion which often results in the effective denial of judicial review. The avail ability of the underutilized resources of two national courts with expertise in the area provides a perfect opportunity to eliminate these difficult jurisdictional questions quickly in an efficient and effective manner and we must not allow the opportunity to slip away through inaction.
Public Law 91-271, 62 Stat. 942.
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S. 2857 AND THE PRESENT JURISDICTION OF THE CUSTOMS COURTS

As is the case with other Federal courts—most notably, the Court of Claims— 
the present jurisdiction and status of the Customs Court differs somewhat from 
the jurisdiction and status of the court in its early days.

The court began as an administrative tribunal which was principally designed 
to resolve disputes between merchants and the Customs Service relating to the 
correct classification and valuation of imported merchandise under the tariff laws. 
While the decisions of this tribunal were important in terms of revenue, the 
decisions were of primary interest to merchants whose businesses could be and 
were substantially affected by the amount of duty they or their competitors were 
required to remit to the Government.

Today, the Customs Court and its appellate court, the Court of Customs and 
Patent Appeals, have been declared by Congress to be Article III courts and their 
procedures are nearly identical to the procedures utilized in the other Federal 
courts of equal stature. However, the courts' jurisdiction is still bound by the 
courts' history and the purposes for which they were originally established.

It is true that some of the courts' decisions have had an immense impact upon 
the Nation's trade relations and I do not wish to minimize these decisions in any 
way. The decisions of the courts in the Yoshida case *—involving the validity of 
the surcharge upon imports imposed by the President during the balance-of- 
payments crisis of the early 1970's—and the recent Zenith decisions 3—relating 
to the imposition of so-called countervailing duties—are but two recent examples 
of decisions of the customs courts which have affected our international economic 
relations in an important and substantial manner.

However, it must be recognized that these cases arose in the context of the 
customs courts' historical jurisdiction. For the most part, they are cases which 
resulted from disputes between a limited class of merchants and the Customs 
Service involving the correct valuation or classification of imported merchandise 
and, hence, the correct duty to be paid by an importer.

It requires little knowledge of international trade matters to recognize that 
times have changed substantially since the framework of the courts' jurisdiction 
was first established.

With the successive reduction in tariffs which has resulted from the imple 
mentation of the trade agreements program, the amount of the duty assessed upon 
imported merchandise has declined significantly. This decrease in tariff rates, 
coupled with the cost of litigation, has made it far less likely that an importer 
will challenge the Customs Service's allegedly erroneous classification or valua 
tion of his imported merchandise in the customs courts. The amount of the duties 
which the importer stands to recover if the Customs Service is required to classify 
or value the goods as the importer claims they should be classified or valued, is 
simply too small to justify the expense of litigation. This fact is clearly reflected 
in the very substantial decline in the number of cases on the courts' calendars 
and in the substantial underutilization of the courts' resources.

To be sure, the allegedly erroneous valuation and classification of merchandise 
under the Tariff Schedules of the United States can be and is still of great im 
portance to an importer or an American manufacturer of competing merchandise, 
and it is imperative that we retain a means which these affected parties may 
utilize to obtain judicial relief. Thus, S. 2857 would not substantially alter the 
courts' present substantive jurisdiction. Indeed, the only major changes the bill 
would make in the courts' present jurisdiction would be to increase the availability 
of judicial review by enlarging the class of persons who would be entitled to 
challenge an allegedly erroneous classification or valuation and by aligning the 
courts' procedure more closely to the procedure followed in the district courts 
and the courts of appeals so as to remove some of the "mystique" which surrounds 
practice in the customs court and thereby decrease the need of plaintiffs to rely 
upon attorneys who are specialists in the field. Both these types of provisions 
should improve the availability of judicial review and result in the more efficient 
use of the courts' resources.

' Yothida International, Inc. v. United Statet, 378 P. Supp. 1155, rev'd, 526 F. 2d 560 
(1975).

3 Zenith Radio Corp. \. United Statet, 430 F. Supp. 242, rev'd, 562 F. 2d 1209, pet. for 
certiorari granted, —— U.S. —— (1978).
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8. 285T AND THE EXPANSION OF THE JUBISDICTION OF THE CUSTOMS COURTS

Although the changes in the courts' present jurisdiction and procedure will 
increase the availability of judicial review, and make an important contribution 
to an effort to utilize the courts' resources more efficiently, these provisions, stand 
ing alone, will not clarify the substantial jurisdictional confusion which exists 
in the field of international trade and will not, standing alone, result in the maxi 
mum utilization of the resources available to the customs courts. Accordingly, 
8. 2857 contains provisions which extend far beyond a mere "fine tuning" of the 
present jurisdiction and procedures of the customs courts. These additional pro 
visions take advantage of the flexibility afforded by the underutilized resources 
of the customs courts to resolve some important jurisdictional conflicts, to ease 
the crushing burden under which our district courts now operate, and to increase 
the availability of judicial review in a field where the important impact of govern 
mental decisions has been recognized only in comparatively recent times.

In the past few years, we have come to recognize the fact that governmental 
decisions in the field of international trade, in addition those relating to the 
classification and valuation of imported merchandise, have an important and 
substantial effect upon the interests of large classes of individuals other than 
importers and American manufacturers. The Congress has specifically recognized 
this fact in recent years by enacting numerous procedural safeguards designed 
to protect the interests of these other individuals by ensuring that certain types 
of decisions in this field are rendered only after their interests have been taken 
into account.

The importance of international trade decisions has also been recognized by 
the individuals affected. Recently, we have seen an increase in the number of 
lawsuits instituted by those who believe that their interests have been adversely 
affected by allegedly erroneous or procedurally defective governmental decisions 
in the field of International trade.

In our view, these suits logically belong in the Customs Court and the Court 
of Customs and Patent Appeals. These courts are national courts and their deci 
sions can ensure nationwide uniformity on Issues which truly require a uniform 
rule. Moreover, many of the suits involve Issues—the question of whether an 
industry or a community is being injured by imports, for example,—or statutes— 
such as the Antidumping Act of 1921—with which these courts are already 
familiar.

However, under present law it is not, by any means, an easy matter to deter 
mine with confidence whether a suit properly belongs in the Customs Court or in 
a district court. This is due in large measure to the fact that the jurisdictional 
statutes concerning the Customs Court grant that court exclusive jurisdiction to 
entertain the suits defined by those statutes while section 1340 of title 28 grants 
residual jurisdiction to the district courts to entertain any action not within the 
exclusive jurisdiction of the Customs Court. Thus, in order to determine, for 
example, whether a suit challenging a particular governmental decision in this 
urea is properly instituted in a district court, it is first necessary to determine 
whether or not. in any conceivable way, the decision could be challenged by 
means of a suit instituted in the customs court. If the answer is in the affirmative, 
the suit properly belongs in the customs court, not in a district court. The, reverse 
is true if the answer is in the negative.

The determination of whether the governmental decision could in some con 
ceivable way be challenged in the customs court is itself a difficult task. As I 
have noted, the framework of the courts' jurisdiction was primarily designed to 
enable importers, and, in some cases, their domestic competitors, to challenge 
the classification or valuation of goods under the customs laws. It often takes 
considerable imagination and great familiarity with the decisions of the customs 
courts to determine how, if at all, these new suits involving related, but different, 
issues and similarly interested, but different, parties might fit into the courts' 
jurisdictional framework.

The result is a confusing jurisdictional morass which does not always permit 
a party who wishes to challenge a decision in this field to determine with cer 
tainty in advance whether the suit properly belongs in a district court or in the 
Customs Court. All too frequently, the net result is the institution of a suit by 
a party who, after the long delay to which litigants in our overcrowded Federal 
courts are often subject and, perhaps, after an appeal, is finally informed that 
the suit has been instituted in the wrong court.
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For example, in Consumers Union v. Committee for the Implementation of 
Textile Agreements,1' a consumer organization instituted suit challenging a de 
cision of an executive agency to enter into negotiations with foreign govern 
ments with a view towards limiting the amount of textile products which those 
countries would export to the United States. The plaintiff organization contended 
that it was affected by the decision to enter into the agreements because the price 
for textile products would increase in the United States as a result and that the 
challenged agency's decision was not within the statutory authority of the 
agency or, at the very least, had been reached in a procedurally irregular fashion. 

The district court held that it possessed jurisdiction but rejected the plain 
tiff's claims on the merits. The court of appeals reversed, on the grounds that the 
district court lacked jurisdiction. According to the court, if the plaintiff possessed 
standing to Institute suit, exclusive jurisdiction resided in the Customs Court. The 
court of appeals, therefore, remanded the case to the district court with direc 
tions to dismiss the complaint. An attempt by the plaintiffs to obtain Supreme 
Court review failed.

Similarly, in SCM Corp. v. United States,1 a domestic American manufacturer 
of portable electric and manual typewriters instituted suit to challenge a finding 
of the International Trade Commission, under the Antldumipng Act, that the 
American portable typewriter industry was not being injured or was not likely to 
be injured by the importation of typewriters into the United States at prices 
which the Secretary of the Treasury had found to be lower than the fair value of 
the merchandise.*

The district court dismissed the suit for lack of jurisdiction and this decision 
was affirmed after an appeal by the plaintiff.7

The fact that these two suits resulted from a genuine confusion as to the exis 
tence of jurisdiction and not, for example, from some rather transparent attempt 
to circumvent the existing Jurisdictional scheme in order to institute suit in 
a more favorable forum is illustrated by a comparison of the Consumers Union 
case with Sneaker Circus, Inc. v. Carter.' In Sneaker Circus, American retailers, 
wholesalers and importers sought injunctive relief to invalidate international 
agreements between the United States and the Republic of Korea and the Re 
public of China pursuant to which the latter countries agreed to limit their 
exports of footwear to the United States. In principle, although the basis for 
the challenge to the agreements differed, the agreements at issue in Sneaker 
Circus were no different than the agreements at issue in Consumers Union.

The district court in Sneaker Circus, unlike the district court in Consumers 
Union, dismissed the suit for lack of jurisdiction. The court of appeals, however, 
unlike the court of appeals in Consumers Union, reversed the district court de 
cision, holding that exclusive jurisdiction did not reside in the Customs Court, 
and remanded with directions to proceed with the case on the merits.

As these cases illustrate there is a genuine confusion concerning jurisdiction 
in this area—a confusion which is not often resolved with respect to a particular 
case until the case reaches an appellate court. All too frequently, the result at 
the appellate level is a dismissal .for lack of jurisdiction and, given the costs 
of litigation today, the dismissal of a suit on these grounds often means the 
effective denial of all judicial relief. The plaintiff simply cannot afford the time 
or expense to begin over again in another court.

The Customs Courts Act of 1978 is designed in large part to remedy this 
problem by bringing within the jurisdiction of the customs courts those suits 
which we believe properly belong in those courts but which are often Instituted 
In the other, already crowded, Federal courts. Thus, pursuant to the bill, the 
Customs Court and, on appeal, the Court of Customs and Patent Appeals, would 
possess exclusive jurisdiction to entertain all civil actions against the United 
States which directly affect imports and arise under the Constitution, laws, or 
treaties of the United States or under an Executive Agreement or Order. This

«56i P. 2d 872 (CADC 1»77), cert denied, Sup. Ct. No. 77-785 (Mar. 20, 1078).
•549 F 2d 812 (CADC 1977)
• The administration of the Antidumping Act. 19 USC 1160. et »««r. Is bifurcated. Before 

a dumping finding may be Issued and dumping duties assessed, the Secretary of the Treasury 
must find sales at less than fair value and the International Trade Commission must fin* 
that these less than fair value sales are Injuring an American Induktry.

i The court of appeals In SCM remanded the case to the district coi'rt with directions to 
retain Jurisdiction unless the plaintiff tnsltluted suit In the Customs Court and the Custom 
Court decided It possessed jurisdiction. After Plaintiff Instituted suit In the Custom Court, 
the latter held that It possessed jurisdiction. 8CM Corp. v. United States, CRD. 78-2 (May 
11.1078), and the district court then dismissed the action.

•266 F. 2d 396 (CA 2, 1977).
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provision, coupled with the bill's revision of section 1340 of title 28, should 
eliminate the great jurisdictional confusion which exists and thus permit suits 
to be determined on their merits without preliminary, often protracted, battles 
over the presence of jurisdiction.

We recognize the fact that the term "directly affecting imports" is not de 
fined in the bill. We believe that the term is not capable of a precise definition 
which would cover all conceivable circumstances. However, it is envisioned that 
a case will not come within the terms of this provision unless the principal alle 
gation in the complaint has a direct, substantial, and immediate impact upon 
imports.

In our view this expansion of the jurisdiction of the customs courts is sup 
ported, not only by the fact that it will eliminate the considerable jurisdictional 
confusion which now exists, but also by two other important considerations: 
considerations of judicial economy; and, the need to increase the availability 
of judicial review in the field of international trade without sacrificing the 
need for the expeditious resolution of disputes in this area in a manner which 
results in a uniform national rule.

It has become common place to refer to our district courts and courts of 
uiftK-ai* £9 overburdened and overworked. The enormous increase in litigation in 
stituted in the Federal courts has led to considerable delays in the resolution 
of these disputes due to calendar congestion. These delays have been and will 
apparently continue to be magnified in the case of civil litigation due to the 
effect of the Speedy Trial Act. The comparatively recent increase in litigation 
involving the field of international trade has only compounded this problem 
by adding a new category of cases to those which are already instituted in 
the district courts.

At the same time, the volume of litigation instituted in the customs courts 
has decreased. Under these circumstances, it makes good sense in terms of the 
availability of judicial resources, to transfer some of the cases now instituted 
in the crowded district courts and courts of appeals to the underutilized cus 
toms courts. All of these courts are article III courts and, with a few minor 
changes in the statutes relating to the powers of the customs courts, also 
contained in S. 2?:j7, these courts will be able to award the same types of relief 
which can now be awarded by the other Federal courts. Given this fact, and 
the fact that the customs courts are national courts which may sit throughout 
the country, the net effect of the transfer of jurisdiction which would be effected 
by S. 2857 would be * reduction in the caseload of Federal courts which are 
now overburdened without increasing the costs of litigation or reducing the 
types of relief which can be awarded.

The transfer of jurisdiction contained in S. 2857 is also supported by consid 
erations of international trade policy. Our country's trade policy is obviously 
conducted in the arena of foreign affairs and involves constant negotiations with 
other nations. Pursuant to the Constitution, these negotiations are conducted 
by the Executive Branch of the Federal government pursuant to its own powers 
and the powers delegated to it by the Congress.

Our country also strongly believes in the availability of judicial review con 
ducted by a branch of the government which is not dependent upon either 
the Executive or Congress. This belief in the availability of judicial review 
extends to actions which affect our international trade policy.

These principles appear so elementary to us that I am almost embarrassed 
to take the time to mention them. However, we must recognize that these prin 
ciples are not always easily understood by our Nation's trading partners who 
have different systems of government and different traditions.

As a consequence, we often find it difficult to explain to our trading partners 
why it is that a policy decision announced by the Executive or Congress is at 
times invalidated by our courts. [The availability of judicial review often 
results in confusing our trading partners in that they may begin to take steps 
to adjust to a particular policy only to find that the policy is first reversed by 
a lower court, then perhaps reinstated on appeal, and, finally, possibly not 
finally established until review by the Supreme Court.] This problem is often 
compounded by the delays which occur at each level of judicial review [and 
by the possibility of conflicting decisions issued by courts in different districts- 
or circuits.]

The transfer of jurisdiction to entertain suits in this field to the customs courts 
provides the opportunity to eliminate at least some of the confusion in the 
international arena created by our belief in the availability of judicial review 
without compromising that belief in any way.
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The customs courts are national courts and their decisions are nationwide 

in their effect. Thus, a transfer of jurisdiction will eliminate the possibility 
of conflicting decisions on any one point of dispute in this field which, as the 
Constitution itself recognizes, requires the Nation to speak with one voice.

In addition, the calendars of the customs courts are less crowded than those 
of the Federal courts. This fact coupled with their expertise in the area, en 
ables the customs courts to render extremely expeditious decisions in matters 
which are important both to our country and to our trading partners. For 
example, only one year, approximately, elapsed in the Zenith case, a case with 
extremely important international implications, between the decision of the 
Customs Court and the argument of the cane before the Supreme Court.

Thus, in our view, the transfer of jurisdiction to entertain suits in the field 
of international trade possesses substantial advantages in terms of our ability 
to conduct our trade policy. A transfer would enable us to maintain the avail 
ability of judicial review, indeed, would enable us to increase its availability, 
and, at the same time, assure our trading partners that administrative deci 
sions in this area will be subject to review only by a limited number of courts 
which are in a position to render expeditious decisions.

In sum, Mr. Chairman, the Department of Justice strongly supports S. 2857. 
We believe that the bill will significantly expand the right to judicial review 
in international trade matters, remedy the jurisdictional conflicts which now 
appear to exist, and reduce some of the uncertainty to which our trading part 
ners are now subject, by transferring from our overworked district courts 
those cases which properly belong in two underutilized national courts which 
possess expertise in the field.

Mr. Chairman, 8. 2857 contains so many provisions that I shall confine the 
remainder of my remarks to a brief summary of the major provisions of the bill 
and leave a detailed discussion to a section-by-section analysis which, with your 
permission, I would like to submit for the record.

The major provisions of the bill relating to the Customs Court can be con 
veniently divided into two broad categories: those which concern the court's 
present jurisdiction and those which would expand the court's jurisdiction.

MAJOR PROVISIONS RELATING TO THE CUSTOMS COURT'S PRESENT JURISDICTION

Neic Section 26S2 of title 28
One major change relating to the court's present jurisdiction concerns the 

method for commencing a suit.
Pursuant to present procedures, n suit is commenced in the Customs Court by 

ihe filing of a summons and. when a summons is filed, the appropriate customs 
officer is required to forward certain official papers, specified by statute, to the 
court.

However, a case need not be actively pursued simply because a summons is 
filed. A]l cases represented by a summons are placed in the Customs Court's 
Reserve File where- they remain, without further action, for as long as two 
years. Within this two year period, the plaintiff may either file a complaint or 
abandon the case.7 If a complaint is not filed or if it is not abandoned within 
the two year period, the case is automatically dismissed for lack of prosecution.

Given the large number of Reserve File cases abandoned or dismissed each 
year, the net effect of this procedure is to tarn the court into a warehouse for 
the storage of a large number of papers,

Much too frequently, papers are forwarded to the court upon the filing of a 
.summons only to be stored there for two years and then returned when the case 
to which the papers relate is abandoned or dismissed.

The bill would eliminate this procedure by requiring suits to be instituted by 
complaint, without requiring the plaintiff to decide whether or not to pursue the 
case in less than the two year period which he now possesses. Under the bill, the 
Customs Service, rather than the Customs Court, would retain the relevant papers 
for two years and would forward them to the court if. and only if, the importer 
decides to pursue the matter in the Customs Court by filing a complaint.

~ The plaintiff may also "suspend" a case under a pending "test" case, i.e., a case which 
presents the same issue, or may, for good cause, request an extension of time for the case 
to remain in the reserve file.
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New Sections 2636(d), 2643(b) and 1592 of title 28

The other major changes relating to the court's present jurisdiction are 
specifically related to the relief which the court may award.

The first of these changes involves what might be termed immediate relief. 
Under present law, a suit cannot be instituted until duties are finally assessed and 
paid, and a protest is filed and denied. Because it may take some time for the 
Customs Service to finally assess duties and because it may take some time for 
the Sen-ice to deny a protest, an importer may experience some loss before he has 
fulfilled those requirements which are prerequisites to the commencement of a 
suit in the Customs Court. This is particularly true when the merchandise in 
volved is perishable.

While present law does contain a provision which permits an importer to 
obtain accelerated action upon a protect, the time periods contained in this pro 
vision have been found to be still too long to afford much relief in these 
circumstances.

The new section 2636(d), which would be added to title 28 by the bill is de 
signed to remedy this problem by permitting the court, in exceptional circum 
stances, to dispense with the exhaustion of administrative remedies requirement. 
In recognition of the fact that an importer can almost always contend that finan 
cial loss results from delay, no matter how short, and to emphasize that this is a 
provision which is to be utilized only sparingly, the new section 2636(d) specifi 
cally states that financial logs, standing alone, shall not constitute a reason to 
dispense with the requirement that administrative remedies be exhausted.

Another major prevision relating to relief is located in what would become 
section 2643(b) of title 28 under the bill.

Under present law, a plaintiff in a classification or valuation case possesses a 
dual burden: he must prove, by trial dc novo, both that the classification or valua 
tion of the Customs Service is erroneous and the substance of the correct 
classification or valuation. If the plaintiff succeeds in bearing the first portion of 
this dual burden—if he demonstrates that the Customs Service's classification or 
valuation is incorrect—but he is unable to bear the second portion of the burden, 
the court enters judgment for the Government.

So far as we are aware, this procedure is unique to the Customs Court. It 
apparently represents the only instance in which a citizen who proves that the 
Government has erroneously collected funds from him cannot obtain a refund.

In order to remedv this problem, S. 2857 would provide that if the plaintiff 
successfully proves that the decision of the Customs Service was erroneous and 
attempts, but fails, to prove the substance of the correct decision, the court, may 
remand the matter to the Customs Service in order to permit it to m«ke another 
attempt to render a correct decision.

The bill .specifically requires the plaintiff to make an effort to demonstrate the 
substance of the correct decision in order to prevent a plaintiff from withholding 
non-probative "evidence" of the correct decision in the hopes of obtaining a 
remand to the Customs Service where the "evidence" would be utilized in an 
attempt to persuade the Serivce to administratively adopt the plaintiff's position.

A final provision relating to relief is found in what would become section 1592 
of title 28. This section is patterned after a similar provision which applies to the 
Court of Claims and would permit the United States to assert a setoff, demand or 
counterclaim in any suit instituted in the Customs Court. The section limits the 
count°rclaims which may be asserted to those which arise out of an import or 
export related transaction and is contained in the bill in the interests of judicial 
economy.

MAJOR PROVISIONS RELATING TO EXPANSION OF THE JURISDICTION OF THE
CUSTOMS COURT

The second category of major provisions relating to the Customs Court contains 
those provisions which would expand the jurisdiction of the Customs Court. As I 
have noted, these provisions, in the opinion of the Department of Justice, repre 
sent the major thrust of the bill.

New Section 1581 of title 28
The principal provision in this category is contained in the first paragraph 

of what would become section 1581 of title 28. This provision, as I have noted, is



54

patterned after 28 U.S.C. 1331, the statute which grants so-called "Federal 
question" jurisdiction to the district courts, and would grant jurisdiction to the 
Customs Court to entertain all civil actions against the Government which 
directly affect imports and which arise under the Constitution, laws, or treaties 
of the United States or under an Executive Order or an Executive Agreement. 
The purpose of this provision is to eliminate the jurisdictlonal problems which I 
mentioned earlier by making it clear that all Federal cases directly affecting 
imports belong in the Customs Court.

The second and third paragraphs of the proposed section 1581 deserve special 
comment.

The second paragraph provides that jurisdiction to entertain a suit is not con 
ferred upon the court by the first paragraph of section 1581 if there is another 
more specific jurisdictlonal provision which would apply to the suit. This para 
graph is designed to prevent the use of section 1581 to assert the existence of 
jurisdiction in a manner which would circumvent a specific prerequisite to 
jurisdiction contained in another jurisdictional provision. For example, the second 
paragraph of secton 1581 is designed to prevent an importer who bad not filed 
a protest from claiming jurisdiction, under the first paragraph of the section, 
over a suit challenging the classification of merchandise.

The third paragraph of the proposed section 1581 states that the section shall 
not be construed to create a cause of action. In our opinion, this paragraph merely 
states existing law with respect to similar jurisdictions! grants contained in 
such statutes as 28 U.S.C. 1331. The latter statute is a jurisditcional statute and 
does not create a cause of action, see Bell v. Hood, 327 U.S. 678 (1946), Bivens v. 
Six Unknown Agents, 403 U.S. 388 (1970). See also, Califano v. Sanders, 430 
U.S. 99 (1977). The third paragraph of section 1581 is designed to ensure that 
section 1581 is interpreted in the same manner.

New Section 1S8S of title 28
There are a number of exceptions to the provisions expanding the jurisdiction 

of the Customs Court contained in the proposed section 1583. Most of these ex 
ceptions are self-explanatory and the reasons for their inclusion in the bill are 
readily apparent. Two exceptions contained in section 1583 are worthy of special 
mention, however.

Subparagraph f (i) of section 1583 provides that a discretionary decision of 
the President or his delegate pursuant to the authority granted to him by any 
law relating to international trade shall not be subject to judicial review. Many 
of the statutes which delegate authority to the President in this area authorize 
him to act, at least in part, upon the basis of his estimate of the impact of var 
ious forms of action upon such matters as the international economic interests of 
the United States. E.g., 19 U.S.C. |2252(c)(5) 1970 (Supp. V). This type of 
decision is not readily susceptible to judicial review. Cf. Chicago A Southern 
Air Lines, Inc. v. Waterman Steamship Corp., 333 U.S. 103 (1948). Subparagraph 
(i) of paragraph (f) of section 1583 is designed to reflect this fact but is not 
intended ot preclude judicial review of Presidential decisions for procedural 
irregularity or for the existence of authority to make the decision.

Subparagraph (ii) of paragraph (f) of the proposed section 1583 precludes 
judicial review of any "ruling or internal advice" issued by the Customs Service. 
The terms "ruling" and "internal advice" are words of art, utilized in the sense 
in which they are utilized in the regulations of the Customs Service. 11 C.F.H. 
177, et seq.

Pursuant to these regulations, a "ruling" refers to advice received by an im 
porter from the Customs Service with respect to a prospective transaction as to 
the manner in which Customs will interpret a particular provision of applicable 
law. 19 C.F.R. 177.1. "Internal advice" refers to a request to the Headquarters 
Office made by Customs Service field officers for advice with respect to a specific 
customs transaction. 19 C.F.R. 177.11.

The purpose of the proposed section 1583(f) (ii) is to prevent an importer 
from obtaining judicial review of a ruling prior to an actual transaction. By 
definition, a "ruling" relates to a prospective transaction. In the absence of a 
provision such as section 1583(f) (ii) it is possible that an importer might seek 
judicial review of a ruling as soon as it is issued. The proposed section 1583(f) (ii) 
renders this course of action impossible. If an importer wishes to challenge a 
ruling, it will be necessary for him to import merchandise and thereby permit the 
Customs Service to treat it in accordance with the ruling. If the Customs Serv-
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ice does so treat it, the importer may then file a protest and, upon the denial of 
the protest, file an action in the Customs Court.

Similarly, the proposed section 1583(f) (ii) prevents premature judicial review 
of "internal advice." In the absence of section 1583(f) (ii), an importer might 
attempt to challenge "internal advice" rendered by the Headquarters Office of 
the Customs Service prior to the actual application of that advice (or after the 
advice had been applied to merchandise identical to that of the importer but 
imported by another individual). Given section 1583(f) (ii), if aa importer does 
not agree with the internal advice rendered by the Headquarters Office, he may 
file a protest when the advice la followed by the relevant field office with respect 
to merchandise imported by him, and upon denial of the protest, be may challenge 
the decision in the Customs Court pursuant to the established procedure.

Section 60J of 8.2857 and new section 2640 of title 28

Two major provisions expanding the jurisdiction of the Customs Court are con 
tained in section 601 of the bill, which substantially revises section 516 of the 
Tariff Act of 1930 (19 U.S.C. 1516), and the proposed section 2640 of title 28.

Section 516 of the Tariff Act of 1930 was designed to afford an American manu 
facturer, producer or wholesaler the right to challenge the rate of duty imposed 
upon competitive goods imported into the United States.

Congress revised section 516 in the Trade Act of 1974, P.L. 93-618, 88 Stat. 
2048, 2052, so as to permit, inter alia, an American manufacturer to challenge the 
failure of the Secretray of the Treasury to impose antidumping or countervailing 
duties. However, the revision contained in the 1974 Trade Act contained some am 
biguities and requires clarification. Section 601 of S. 2857 is designed to accom 
plish this purpose as well as others.

A complete understanding of the revisions of 19 U.S.C. 1516 requires a brief 
description of the manner in which the antidumping and countervailing duty acts 
are administered.

Pursuant to the countervailing duty statute, 19 U.S.C. 1303 (1970) (Supp. V), 
the Secretary of the Treasury, after an appropriate investigation, is required to 
determine whether or not imported merchandise has benefited from a "bouuty 
or grant." If the answer is in the affirmative and the merchandise is dutiable, 
the Secretary is required to order the imposition of an additional duty upon the 
merchandise equivalent to the "net amount" of the bounty or grant.

If the answer is in the affirmative and the merchandise is otherwise entitled 
to entry free of duty, the Secretary refers the matter to the International Trade 
Commission which determines whether an American industry is being injured as 
a result of the importation of bounty-fed merchandise. If the answer is in the 
affirmative, it becomes the responsibility of the Secretary to order the Imposition 
of a duty upon the merchandise equivalent to the "net amount" of the bounty 
or grant.

If the Secretary finds that dutiable merchandise has received the benefit of a 
bounty or grant or if the Secretary finds that non-dutiable merchandise has re 
ceived the benefit of a bounty or grant and the International Trade Commission 
has found the existence of injury to an American industry as the result of the 
importation of this merchandise, it becomes the responsibility of the Customs 
Service to administer the determinations by assessing an additional duty upon 
merchandise which it determines comes within the scope of the determinations.

The Antidumping Act of 1921, 19 U.S.C. §160, et »cq. (1970) (Supp. V), is 
administered in a similar manner. After an appropriate investigation, the Secre 
tary of the Treasury determines whether or not imported merchandise is being 
sold in the United States for less than its fair value. If he or she so determines, 
the matter is referred to the International Trade Commission for a determination 
of whether or not an American industry is being injured, is likely to be injured, 
or is being prevented from being established due to the sale of the imported 
merchandise at less than its fair value. If the determination of the International 
Trade Commission is in the affirmative, the Secretary then publishes a finding of 
"dumping" and it becomes the responsibility of the Customs Service to administer 
the finding by assessing an additional duty equivalent to the difference tetween 
the sale price of the merchandise ana its "fair value" upon all merchandise which 
the Customs Service determines to come within the scope of the dumping finding.

With this brief explanation of the administration of the countervailing duty 
and antidumping acts, it is possible to outline the manner in which S. 2857 
(through section 601 and the new section 2640 of title 28) would revise section 516.
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Section 601: New section 2640 of title 28 

(Involves countervailing duties Anti-Dumping Act)
1. If an American manufacturer, producer or wholesaler wishes to challenge 

the valuation or classification of or rate of duty imposed upon merchandise with 
which bis merchandise competes, he may do so by means of a trial de novo, 
pursuant to the procedure specified in subparagraphg (a), (b), and (c). This 
provision does not alter current law.

2. If an American manufacturer, producer, or wholesaler wishes to challenge 
the failure to exclude merchandise from the United States, he may do so by 
means of a trial de novo, pursuant to the procedures set forth in subparagrapbs 
(a), (b), and (c). This provision alter current law in the sense that an American 
manufacturer, producer, or wholesaler may not currently challenge the failure 
to exclude merchandise from entry.

3. If an American manufacturer, producer, or wholesaler wishes to challenge 
the failure of the Customs Service to impose a countervailing or antidumping 
duty upon particular merchandise because, for example, the Customs Service 
determines that the particular merchandise does not come within the terms of 
the Secretary's countervailing duty determination or dumping finding, he may 
do so, by means of a trial de novo, pursuant to the procedures contained in para 
graphs (a), (b), and (c). At the very least, this provision clarifies existing law.

4. If an American manufacturer, producer, or wholesaler wishes to challenge 
the amount of an antidumping or countervailing duty imposed upon imported 
merchandise, he may do so, by means of a trial de novo, pursuant to the procedures 
contained in subparagraphs (a), (b), and (c). This provision does not change 
current law.

5. If an American manufacturer, producer, or wholesaler wishes to challenge 
a finding by the Secretary of the Treasury under the Antidumping Act that there 
are no sales at less than fair value or a determination by the International Trade 
Commission, under the Antidumping Act, that there is no injury as a result of 
sales at less than fair value, he may do so by means of the procedure specified in 
subsection (d). A trial de novo will not be available. Judicial review will be con 
fined to the administrative record pursuant to the Administrative Procedure 
Act, except that the "substantial evidence test" will not be applicable. It is our 
view that this latter provision makes no substantial change in the applicable law. 
See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971); Camp 
v. Pitto, (411 U.S. — (19—).

6. If an American manufacturer, producer, or wholesaler wishes to challenge 
a decision of the Secretary of the Treasury, under the countervailing duty statute, 
that certain imported merchandise has not received the benefit of a "bounty or 
grant," he may do so by means of the procedure specified in subparagraph (d). 
A trial de novo will not be available. Judicial review will proceed as specified in 
the Administrative Procedure Act, except that the "substantial evidence" test 
will not be applicable.

7. If an American manufacturer, producer, or wholesaler wishes to challenge 
a decision of the International Trade Commission, under the countervailing duty 
statute, of an absence of injury due to the importation of duty-free merchandise 
which benefits from a bounty or grant, he may do so pursuant to the procedures 
set forth in paragraph (d). A trial de novo will not be available. Judicial review 
will be confined to the Administrative Procedure Act, except that the "substantial 
evidence" test will not be available. See, Citizens to Preserve Overtow Park, Inc. 
v. Volpe, supra; Camp v. Pitto, supra.

8. Any person adversely affected or aggrieved by any of the decisions of the 
Secretary or the International Trade Commission specified in 1-7 above, may 
challenge the decision pursuant to paragraph (i) of section 516 as revised by 
S. 2857. This cause of action includes the right to challenge a decision which 
results in any change in classification or valuation, any increase or decrease in 
the rate of duty, any imposition of or failure to impose an antidumping or counter 
vailing duty, or any decision resulting in the exclusion or refusal to exclude 
imported merchandise under the customs laws.

In such an action, judicial review is confined to the administrative record and 
the findings of fact of the Secretary or the International Trade Commission are 
conclusive upon the court. The court may affirm the challenged decision or de 
clare it to be arbitrary or capricious or contrary to the applicable law. In the 
event that the court finds the decision to be arbitrary or capricious or contrary 
to law, it must remand the matter to the Secretary or the Commission as ap-
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proprlate. The court may not modify the decision which is the subject of the 
challenge. . _ . ,This provision is new in that for the first time it grants adversely affected 
parties other than American manufacturers, producers, or wholesalers the right 
to challenge certain types of decisions relating to imports. For the first time such 
groups as labor unions and consumer organizations wil have the right to chal 
lenge these very important determinations.

The right is limited, however, in light of the need for some certainty in business 
transactions. It would be extremelv difficult for importers to plan if their com 
mercial transactions were constantly subject to a full-scale review at the behest 
of any one of a large class of individuals.

8. 2857 AND THE COUBT OF CUSTOMS AND PATENT APPEALS

Finally, Mr. Chairman, I wish to briefly note the provisions of 8. 2857 which 
affect the Court of Customs and Patent Appeals. The bill basically grants cer 
tain powers to that court which are necessary in light of the increased powers 
and jurisdiction granted to the Customs Court; for example, the power to review 
interlocutory orders of the Customs Court granting or refusing to grant 
injunctions.

In addition, the bill eliminates some anomalies which exist in the court's juris- 
dictional statutes. For example, the current statute requires an appellant to file 
a statement of errors with the notice of appeal. This requirement was eliminated 
for the ether Federal courts of appeals some time ago.

Lastly, the bill would enlarge the jurisdiction of the court by transfering to it, 
from the other Federal courts of appeals, jurisdiction to entertain suits challeng 
ing certain actions relating to customs brokers' licenses and decisions of the 
Secretary of Labor or the Secretary of Commerce certifying or refusing to certify 
workers, communities or businesses as eligible for adjustment assistance. These 
types of administrative decisions involve issues or statutes with which the court 
is familiar and therefore appear appropriate for resolution by the Court of 
Customs and Patent Appeals.

In sum, Mr. Chairman, this summary of the principal provisions of the bill 
demonstrates that S. 2857 will increase the availability of judicial review in an 
area of increasing importance to the public in a manner which will make more 
effective and efficient use of our limited judicial resources. In light of this fact 
and the substantial contribution which the bill will make in bringing the powers 
and procedures of the customs courts up to date, the Department of Justice 
urges the enactment of S. 2857 into law.

Ms. BABCOCK. The principal effect of the bill would be to substan 
tially increase the jurisdiction of the customs courts by taking ad 
vantage of their unutilized resources to transfer to them some of the 
cases which are now instituted in the other overburdened Federal 
courts.

The Department of Justice has come to the conclusion that this 
action is of some importance, and we think that the time to act is now. 
We have recently experienced a large increase in the number of suits 
challenging governmental decisions which directly affect the impor 
tation of merchandise into this country.

Due to the historical origins of the customs courts' jurisdictional 
statutes, the limitations upon the relief which these courts may award 
and the rather vague terminology contained in the statutes granting 
residual jurisdiction to the district courts over imported-related mat 
ters, these suits have resulted in a series of decisions relating to the 
division of jurisdictions between the customs courts and the other Fed 
eral courts which are virtually impossible to reconcile. In a few 
minutes I would like to discuss some of those cases so that you might 
get a flavor of the difficulties that have been created under the present .'system.

We simply can no longer tolerate this jurisdictional confusion which 
often results in effective denial of judicial review.
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The availability of the underutilized resources of two national 

courts with expertise in the area provides a perfect opportunity to 
eliminate these difficult jurisdictional questions quickly in an efficient 
and effective manner. We should not allow the opportunity to slip 
away through inaction.

I 'want to make it clear at the outset that this bill does not in any 
way decrease or undermine the present important work of the customs 
court. It is true that some of the courts' decisions have had an im 
mense impact upon the nation's trade relations. We do not want to 
minimize those decisions in any way.

I think perhaps foremost is the recent ZemtTi_ decision which was a 
9 to 0 decision supporting the Government's position in the important 
countervailing duties case in the Supreme Court.

However, it must be recognized that these cases arose in the context 
of the customs courts' historical jurisdiction. For the most part, they 
are cases which resulted from disputes between a limited class of mer 
chants and the Customs Service involving the correct valuation or clas 
sification of imported merchandise and, hence, the correct duty to be 
paid by an importer.

Today, cases affecting importers and affecting international trade 
have gone far beyond these rather straightforward and traditional 
jurisdictional mandates.

In terms of the present work of the customs courts, the only major 
changes which the bill would make in the courts' present jurisdiction 
would be to increase the availability of judicial review by enlarging 
the class of persons who would be entitled to challenge an allegedly 
erroneous classification evaluation and by aligning the courts' proce 
dures more closely to the procedure followed in the district courts so as 
to remove some of the mystique which surrounds the present practice 
in the customs court. It would thereby, hopefully, decrease the need 
of the plaintiffs to rely upon attorneys who are specialists in the field.

Both of these types of provisions should improve the availability of 
judicial review and result in the more efficient use of the courts' 
resources.

More important, I think, than the provisions and the procedures 
which go to the courts' present jurisdiction and of more pressing con 
cern to us, is the need to extend that jurisdiction and to clear up by so 
doing the jurisdictional confusion which exists in the field of interna 
tional trade. By so doing, we hope to provide maximum utilization of 
the resources available to the customs courts.

Therefore, the bill contains provisions which extend far beyond a 
mere fine tuning of the present jurisdiction and procedures of the cus 
toms courts. These additional provisions take advantage of the flexi 
bility afforded by the underutilized resources of the customs courts to 
resolve some important iurisdictional conflicts, to ease the crushing 
burden under which our district courts now operate, and to increase the 
availability of judicial review in a field where the important impact of 
governmental decisions has been recognized only in comparatively 
recent times.

I have referred repeatedly to the underutilized resource of the 
customs court which is a court with a great deal of expertness and 
is an article III court. This has come about in the last decade as a re 
sult of the fact that trade agreements have caused the amount of im-
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port duties imposed to decrease, and at the same time, the -cost of 
litigation has often increased. So, it is simply not worth it for many importers who may have a good challenge to the evaluation or classifi 
cation. It is simply not worth it for them to bring suit in the customs 
court. That is the way in which the decrease in that court's workload 
has come about.

The jurisdictional conflict which exists now—I would like to outline 
some of the problems that have arisen. Under present law it is not by 
any means an easy manner to determine with confidence whether a 
suit properly belongs in the customs court or in a district court. This 
is due in large measure to the fact that the jurisdictional statutes con 
cerning the customs court grant that court exclusive jurisdiction to 
entertain the suits defined by those statutes. At the same time, however, 
section 1340 of title 28 grants residual jurisdiction to the district courts 
to entertain any action not within the exclusive jurisdiction of the 
customs court. Thus, in order to determine, for example, whether a 
suit challenging a particular governmental decision in this area is 
properly instituted in a district court, it is first necessary to determine 
whether or not, in any conceivable way, the decision could be chal 
lenged by means of a suit instituted in the customs court If the an 
swer is in the affirmative, the suit properly belongs in the customs 
court, not in the district court. The reverse is true if the answer is in 
the negative.

The determination of whether the governmental decision could in 
some conceivable way be challenged in the customs court is a very difficult task.

As I have noted, the framework of the court's jurisdiction was pri 
marily designed to enable importers, and in some cases, their domestic 
competitors, to challenge the classification or evaluation of goods under 
the customs laws.

It often takes considerable imagination and great familiarity with 
the decisions of the customs courts to determine how, if at all, these 
new suits involving related but different issues, and similarly interested 
but different parties, might fit into the court's jurisdictional frame 
work. The result is a confusing jurisdictional morass which does not 
always permit a party who wishes to challenge a decision in this field 
to determine with certainty whether he should go to the customs court or to the district court

I think a prime example is Consumers Union v. Committee for Im 
plementation of Textile Agreements. In that case, a consumer organi 
zation instituted suit challenging a decision of an executive agency-to 
enter into negotiations with foreign governments with a view toward 
limiting the amount of textile products which those countries could 
export to the United States. The plaintiff organization contended that 
it was affected by the decision to enter into these agreements because 
the agreements would cause the price for textile products to increase 
in the United States and that the challenged agency's decision was not 
within their statutory authority, and hadj at the very least, been 
reached in a procedurally irregular fashion.

The court case sounds very much like a court case that the Civil 
Division defends for agencies every day in the district courts. The 
district court, in fact, held that it possessed jurisdiction, but it re 
jected the plaintiff's claims on the merit. The court of appeals reversed

82-626—78——5
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on the grounds that the district court lacked jurisdiction. According to the court of appeals, if the plaintiff possessed standing to insti 
tute suit exclusive jurisdiction resided in the customs court. The court of appeals, therefore, remanded the case to the district court with 
directions to dismiss the complaint. An attempt by the plaintiff to 
obtain Supreme Court review failed.

Similarly, in SOM Corp. v. United- States, a domestic American 
manufacturer of portable electric and manual typewriters instituted 
suit to challenge a finding of the International Trade Commission, under the Antidumping Act, that the American portable typewriter 
industry was not being injured, or was not likely to be injured, by the 
importation of typewriters into the United States at prices which the 
Secretary of the Treasury had found to be lower than the fair value 
of the merchandise.

The district court dismissed the case for lack of jurisdiction and this decision was affirmed after an appeal by the plaintiff.
The fact is that these 2 suits resulted from the genuine confusion 

as to. the existence of jurisdiction and not, for example, from some 
rather transparent attempt to circumvent the existing jurisdictipnal scheme in order to institute suit in a more favorable forum. This is 
illustrated by a comparison of Consumers Union with Sneaker Circus, Inc. v. Carter. American retailers, wholesalers, and importers 
sought injunctive relief to invalidate international agreements be 
tween the United States and Korea, and China, pursuant to which the 
latter countries agreed to limit their exports of footwear to the United 
States.

In principle, although the basis for the challenge to the agreements 
differed, the agreements at issue in Sneaker Circus were no different 
than the agreements at issue in Consumers Union. However, the dis 
trict court in Sneaker Circus, unlike the district court in Consumers Union, dismissed the suit for lack of jurisdiction. The court of appeals, 
however, unlike the court of appeals in Consumers Union, reversed the district court decision, holding that exclusive jurisdiction did not 
reside in the customs court, and remanded with directions to proceed with the case on the merits.

As these cases illustrate, there is a genuine confusion concerning 
jurisdiction in this area—a confusion which is not often resolved with 
respect to a particular case until the case reaches an appellate court. 
All to frequently, in the appellate court the result is a dismissal for lack of jurisdiction which means, in effect, that after what may be 
months and even years of litigation, the parties who may have a very 
good point to make are faced with refiling a claim hi the customs court and they often don't have the resources to do that.

The Customs Courts Act of 19Y8 is designed in large part to remedy 
this problem by bringing within the jurisdiction of the customs courts those suits which we believe properly belong in those cdurts but which 
are often instituted ,in other already crowded Federal courts. Thus, 
pursuant to the bill, the customs court and on appeal, the Court of 
Customs and Patent Appeals, would possess^ exclusive jurisdiction to entertain all civil actions against the United-States which directly 
affect imports and arise under the Constitution, laws, or treaties of 
the United States, or under an executive agreement or order.
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This provision, coupled with bill's revision of section 1340 of title 

28, should eliminate the great confusion which the few cases I picked 
out illustrate.

We recognize that the term "directly affecting imports" is not de 
fined in the bill. We believe that the term is not capable of a precise 
definition which would cover all conceivable circumstances. However^ 
experience has shown that'the circumstances under which people seek 
to challenge decisions affecting international trade are in a state of 
flux and have been changing dramatically over the past few years.

It is envisioned that a case will not come within the terms of this 
provision, however, \mless the principal allegation in the complaint 
has a direct, substantial, and immediate impact upon imports.

In our view this expansion of the jurisdiction of the customs courts 
is supported, not only by the fact that it will eliminate the considerable 
jurisdicfcional confusion which now exists, but also by two other 
important considerations of judicial economy, and the need to increase 
the availability of judicial review in the field of international trade 
without sacrificing the need for the expeditious resolution of disputes 
in this area in a manner which results in a uniform national rule.

As to that latter point, let -me say this. While our principles of 
review and challenge of agency actions are a fundamental part of our 
Government and an elementary principle to all of us, we have to 
recognize that these principles are not always understood by our 
Nation's trading partners who have different systems of government 
and different traditions.

As a consequence, we often find it difficult to explain to our trading 
partners why it is that a policy decision announced by the Executive 
or by Congress is at times invalidated by our courts.

The availability of judicial review often results in confusing our 
trading partners in that they may begin to take steps to adjust to1 a 
particular policy only to find that that policy is first reversed by a 
lower court, then 'perhaps reinstated on appeal, and, finally, possibly 
not finally established until review by the Supreme Court.

Of course, we will not eliminate those problems by our provisions, 
but, at least, we will somewhat alleviate them in that it will not 
further be confused by not knowing what court to go to and being 
thrown out of one court and having to go to another.

Also, because the customs court has superior resources and expert- 
ness at this time, these cases should be easier and faster in resolution.

For example, only 1 year, approximately 1 year, elapsed in the 
Zenith case: which was a major and complicated case with extremely 
important international implications. Only 1 year elapsed between 
the decision of the customs court and the argument and decision in 
that case in the Supreme Court.

That is a record that is not easily nor often matched in any of the 
other Federal courts.

Thus, in our view the transfer of jurisdiction to entertain suits ire 
the field of international trade possesses substantial advantages in 
terms of our ability to conduct our trade policy.

In sum, Mr. Chairman, the Department of Justice strongly supports 
S. 2857. We believe that the bill will-significantly expand the right 
to judical review in international trade matters, remedy the jurisdic-
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tionai conflicts wh?.ch now appear to exist, and reduce some of the un certainty to which our trading partners are now subject. I would call 
it a mess, if you will.I will not go through the rest of my statement, Mr. Chairman, since it has already been inserted in the record. I will attempt to answer any 
questions which you may have.Senator DECONCINI. Thank you very much, Ms. Babcock. There is a concensus for change and there will be technical areas in the bill that will need to be ironed out. We hope you will provide someone to 
assist our staff in attempting to resolve these issues.

Ms. BABCOCK. We will certainly not only be delighted, but eager, to 
do that.

Senator DECONCINI. The bill would make certain concepts of admin istrative law, such as standing and various standards of review, appli cable to the neiv_cases which will be added to the court's jurisdiction 
of the bill.

Why were these concepts not rendered applicable to the cases now within the customs court's Jurisdiction?
Ms. BABCOCK. Made retrotractive ?
Senator DECONCINI. Right.
Mr. COHEN. Senator, 1 think the prime reason was because the cases within the court's present jurisdiction are reviewed by means of trial de novo rather than on the basis of administrative record.
It was not our intention to change that principle at all. Under those circumstances, given the fact that trial de novo is the most sweeping 

form of judicial review available, we felt that it was appropriate to continue to maintain the types of prerequisites to jurisdiction which now exist with respect to the court's present jurisdiction.
Senator DECONCINI. Would the Department support a separation of the bill and separate enactment of the provisions dealing with the powers of the customs courts ? Should we leave to the future the ques tion of whether to expand the court's jurisdiction? Have you given any thought to that?
Ms. BABCOCK. To do the housekeeping chores now ?
Senator DECONCINI. Right.
Ms. BABCOCK. We have given that a good deal of thought. We really are very concerned that that not be done. The time is now.
Senator DECONCINI. To do the whole thing?
Ms. BABCOCK. Yes; to do the whole thing.
Mr. Chairman, you would be the first to recognize that when Con gress does do the work on getting any bill through, that it is not going to return to that subject matter soon. These problems which are caused by the jurisdictional conflict are pressing. The need to truly develop an international trade court and use the customs court which we have now is a pressing problem.
Senator DECONCINI. Why does the bill limit the customs court juris diction in exclusions cases, solely to cases involving the exclusion of the goods under the customs laws I
Mr. COHEN. We g_ave very serious consideration, Mr. Chairman, to the possibility of eliminating that limitation which now exists iji the law. However, upon investigation, we discovered that many of the other exclusion cases involved matters which are only, peripherally •related to international trade. For example, if the Consumer Product



63
Safety Commission decides that certain playground slides are unsafe 
for sale, or if the Food and Drug Administration decides thata certain 
drug such as laetrile should not be sold in domestic commerce in the1 
United States, then the agency finds it necessary, in order to insure 
the enforcement of its rules with respect to domestic commerce, that 
the rule also be applied to imports. .

If we removed the customs law restriction from the jurisdictional 
provisions of the customs court j what might happen is that the validity 
of tiie Food and Drug Administration's rule excluding laetrile from 
the United States, for example, might be reviewed in the customs 
court. But there is really no reason for that.

The principal intent of the rule is to eliminate the sale of the drug 
in domestic commerce. Therefore, the challenge to that type of rule, 
we felt, was appropriate for the district court resolution.

Senator DECONCINI. Is the term "custom laws" defined in the bill?
Mr. COHEN. Mr. Chairman, it is not.
Again5 we attempted to draft a definition of that provision, but it 

is very much like the term "directly affecting imports." The definition 
generally ends up being a very complex or a very lengthy listing of 
a lot of statutes. The net result is this: The great possibility exists that. 
we would have eliminated something from a definition of a customs 
law that we very much wanted included.

The limitation has been in the statute for quite a number of years. 
There have been a number of decisions along this line. We think that 
it causes no great problem to continue to allow the term to be defined 
on a case-by-case basis.

Senator DECONCINI. Is pornographic material excluded under the 
customs laws ?

Mr. COHEN. No, Senator, it is not.
Senator DECONCINI. When does the bill not grant jurisdiction to the 

customs courts in entertaining cases involving exports?
Mr. COHBN. Well? that is again something else that we considered 

at great length. That certainly is a possibility. However, I think there 
are a number of statutes dealing with exports which, at the current 
time, contain provisions which preclude judicial review. So, the num 
ber of cases that would arise in this area are relatively few. While 
that might be an area that could be given consideration some time in 
the .future, we do not see the urgency in that area that exists in import- 
related areas.

Senator DECONCINI. Where do export cases go now ? To the district 
court?

Mr. COHEN. To the extent that judicial review is available, it would • 
go to the district court.

Senator DECONCINI. When there is judicial review available, do you 
feel it should not be included in the jurisdiction of the customs courts 1

Mr. COHEN. It would not be under this bill.
Senator DECONCINI. Would that offend you if it were?
Mr. COHEN. No; it would not.
At the time we were working very intensely on this bill, I think the 

major export-related bill was under consideration by the Congress. I 
believe that it is correct that the law as it existed prior to Congress 
consideration of that provision was that there was no judicial review, 
available.
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Subsequently, after the major work on this bill had been completed, 
the Congress completed its work on the export bill and did include pro 
visions for judicial review of some aspects of export-related matters, 
such as whether on not companies have participated in or been solicited
•to participate in boycotts, trade boycotts.

In effect, what I am saying is that subsequent developments may 
have made our decision not to include these cases within the customs

•court's jurisdiction somewhat outdated.
Senator DECONCINI. It just would appear to me that it ought to be

•advantageous to try to attempt to channel those areas that permit ju-
•dicial review in a specialized court into the customs court. That is 
why I ask you to pursue that

The proposed section 1581 specifically states that the section 
shall not be construed as creating a cause of action. Is this direction 
necessary?

Mr. COHEN. We do not believe that it is, Mr. Chairman. In our opin 
ion, that section was patterned after the general grant of Federal jur 
isdiction in section 1331 of title 28. We believe the case law shows that 
a similar sentence such as that is actually implied by the courts in sec 
tion 1331.

In our opinion, all we have done in section 1581 of the bill, that is,.
•what would become that section, is to make that explicit But, I think 
the case law indicates that it need not be made explicit because it would 
flbe implied in any event.

'Senator DECONCINI. The proposed section 1592 would permit the 
United States to assert counterclaims in the customs court. Will this 
provision necessarily deter individuals with possible meritorious claims 
irom instituting suits in the customs courts?

Ms. BABCOCK. We do not believe so. I think this provision really 
brings—it is one of the ones that brings procedures in the customs 
.courts into line with ordinary civil procedures and practices. Again, 
when anybody sues anybody normally in a Federal court, they are 
risking a counterclaim that might arise out of the dispute. It is a rea 
sonable procedure to resolve all aspects of the dispute at one time.

Senator DECONCINI. I have no further questions.
Mr. Aider has a few questions.
Mr. ALTIER. Under current procedure, an action before the customs

•court is initiated by means of a summons. Under the bill S. 2857, there 
is a provision which requires that the civil action before the customs 
vcourt be initiated by a complaint.

I understand that this is also in line with the common district court
practice.

I was wondering what your response would be to changing the pres 
ent language from "summons," to "summons or complaint"? Would 
you comment on the use of "complaint" in the bill ?

Ms. BABCOCK. This provision has a long history. I will let Mr. Cohen 
outline that for you.

Mr. COHEN. The reason why we included that provision in the bill 
is because, under the current procedures, the court is acting as a ware 
house for a large amount of documents which are stored in the court 
only to be returned to their source after having been of no use to the 
court.
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The way it works under the current procedures is as follows. A sum 
mons is filed. Immediately upon the filing of the summons, the stat 
utes relating to the customs court require customs officials to send 
certain enumerated documents to the court. The customs officers do 
•that.

The summons, however, does not necessarily mean that the plaintiff 
is prepared to begin the case. The summons, that is, the case repre 
sented by the summons, is put into the courts' so-called reserve file 
where it resides for up to 2 years.

Within those 2 years, if the plaintiff does not file a complaint or 
does not file a motion for extension of time within which the case may 
remain in the reserve file, the case is automatically dismissed for lack 
of prosecution. When that happens, all the documents that were sent 
to court upon the filing of the summons, are sent back to the customs 
officials.

The plaintiff can always abandon the case in the reserve file. I think 
the statistics are that we have about 1,600 cases abandoned every year.

What this means is that in 1,600 cases these documents were sent to 
the court, left there for up to 2 years, and then sent back to customs 
when the plaintiff abandoned the case.

The intent of the bill was to prevent this by saying that you would 
have to institute a suit by a complaint which would indicate that the 
plaintiff was serious in pursuing the case.

But we wanted to do it without eliminating this 2-year period that 
the plaintiffs now have, or which is now given to them by the reserve 
file procedures. So. therefore, we said, or rather the bill says, that they 
have 2 years within which to file the complaint, but during those 2 
years, in effect, the papers will be stored by the customs officers rather 
than by the customs court.

In terms of compromising on the provision, I suppose that it is 
possible, but T think before consideration is given to abandoning that 
position, that we ought to very seriously consider whether we want to 
continue to allow the court, or to force the court, in effect, to operate 
as a warehouse.

Mr. ALTIKR. We have r?-eoivp,d a number of comments that suggest 
there should be a provision in the bill which would permit individuals 
to bring small claims before the customs court. I understand the Ameri 
can Importers Association has some interest in pursuing that. Does the 
Justice Department have a similar interest?

Mr. CoirKX. This matter has been under consideration for some 
time. I understand the Association of the Customs Bar did study the 
matter in detail. Ultimately, it is my understanding that they reached 
a conclusion that there was really no need for a small claims division.

However, I think that if it is felt that there is a need for special 
procedures for small claims, contrary to the conclusion of the As 
sociation of the Customs Bar, I think we might look to the procedure 
adopted in the tax court, which is also an article III court, and which 
does have eight special judges to handle small claims. This seems to 
"have- worked out fairly well.

Mr. ALTTOR. If the b'ill passes, and if we have the same factual pat 
tern that was found in the Sneaker Circus case, and if that fact pat 
tern was again brought to the district court, would the district court
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have jurisdiction to provide the same relief? If not, will the bill au 
thorize the customs court to provide the same relief?Ms. BABCOCK. That is the object, the real object of the bill. The real object is that that case would'have been very clearly headed for the customs court. The customs court would have been able to do what 
was necesary. . . .Mr. ALTIER. Under the bill, what would happen if it was initially filed in the wrong court? What avenues are available to insure that it 
results in moving to the right court?

Ms. BABCOCK. We hope that it would make it very clear that the 
customs court is the place to go for any matters affecting imports.

Under this bill, if this bill were in effect, I do not think it would cross peoples' minds to go to the district court. They would know 
where to go.

Mr. ALTIER. If they did, what would happen ? If it did somehow end up in district court and it should not be there, are there any provisions 
in the bill to allow for rerouting?

Mr. COHEX. Yes; the bill does contain a provision similar to that re lating to the court of claims. This provides that if a suit is instituted in a district court which properly belongs in the customs court, the district court can transfer the case to the customs court where the suit will proceed as if it had been filed in the customs court in the first instance.
I want to mention one thing with respect to Sneaker Circus, and that is that it should be made clear that the Government has not acquiesced in the sense that we do not feel that Sneaker Cireu# reached the correct result with respect to jurisdiction, and we have renewed our jurisdictional arguments in the district court on remand.Mr. ALTIER. I have one last question.
On page 12 of your section-by-section analysis dated April 3,1978. there is this analysis of section 1583 (a) : "This subsection is intended to bring all customs-related suits into the customs court even if it is ultimately decided that the actions are not reviewable."
Could you explain that statement and perhaps give the committee a list of those agency actions that would not be reviewable if this bill were enacted?
Mr. COIIEN. All that is meant by the term "reviewable" or "not re- viewable" is this—those types of cases under traditional doctrine such as the political questions doctrine; that is, the matter would not be subject to judicial review.
For example, if a substantive statute authorized the President, upon recommendation of, let's say, the International Trade Commission, to either grant an industry adjustment assistance, or raise tariffs, or im pose quotas on imports, the question of whether or not the President had chosen quotas when he should have chosen adjustment assistance or chosen increased tariffs rather than quotas, would not be subject to judicial review.
What would be reviewable would be whether or not the President had the authority to take the action that he did, and whether or not ho complied with the proper procedures. I believe the question of whether or not the President correctly weighed the "national interest" in the words of the statute, or whetlier ho correctly estimated the na tional security needs of the country, would not be subject to judicial review. That is all that statement was meant to say.
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The case might come to the customs court, but u might be found 
that the only question is whether or not the President correctly esti 
mated the national security needs of the United States. That would 
not be subject to judicial review even in a district court.

Mr. ALTIER. That is all of the questions I have at this point.
Senator DECONCINI. We want to thank you for your testimony and 

for the splendid cooperation we have had from your division on this 
and other legislative matters.

Our next witness is the Honorable Judge Edward D. Ke, Chief 
Judge, U.S. Customs Court, New York City.

Judge Re, we welcome you to the committee, and we are pleased to 
have you.
STATEMENT OF HON. EDWARD D. KE, CHIEF JUDGE, U.S. CUSTOMS 

COURT, ACCOMPANIED BY JOSEPH E. LOMBARDI, CLERK OF THE 
COURT
Judge RE. Thank you very much, Senator DeConcini.
Senator DECONCINI. I understand we have Mr. Lombardi with us.
Judge RE. Yes; I appreciate your invitation to appear on behalf of 

the U.S. Customs Court to present our views on the proposed 
Customs Courts Act of 1978.

I should like to have the record reflect, if you please, that I am ac 
companied by Mr. Joseph Lombardi,. clerk of the court.

Senator DECONCINI. The record will so note.
Judge RE. We welcome the attention which this committee will give 

to the status and powers of the customs court in particular: and, the 
larger issue which pp.rtains to a comprehensive system for judicial 
review of agency actions affecting importations.

At the outset, I should like the committee to know that the members 
of the U.S. Customs Court are in total agreement with the stated 
purposes of this proposed legislation as they are set forth in section 
101 of the bill. We are happy to offer our assistance in helping Con 
gress achieve thcpe laudatory and salutary purposes.

Congress considered the activities of the customs court 8 years ago 
when it enacted the Custom Court Acts of 1970. As a result of the 
assistance given at that time, the customs court was relieved of out 
moded statutory procedures, and was enabled to revamp and 
modernize its internal procedures. The customs court is now able to 
handle more effectively and efficiently the jurisdiction assigned to it 
by Congress.

The 1970 legislation was not designed to solve all of the impedi 
ments to effective utilization of the judicial forum established by 
Congress to resolve disputes resulting from the tariff laws of the 
United States. Essentially, it dealt with the internal operations of 
the customs court. Congress was not then, as it .is now, presented with 
proposals aimed at a large objective; that is, a comprehensive system 
with expanded opportunities for judicial review of agency actions 
directly affecting importations.

Since 1970, the court has awaited congressional action to achieve the 
next logical step forward beyond the accomplishments of the 1970 
law. We believe the proposed bill, in its declaration of purpose, pro 
vides that next step, and will make a major contribution toward 
fully utilizing the custom court for its intended purposes.
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I have used the word "utilized." Since it was also used by Ms. Bab- 
cock, I should like to say that although we often speak of properly util 
izing the court, what I personally regard to be the greatest purpose of 
this -bill is the desire to achieve consistency and uniformity in the law. 
The court is being utilized, and surely we are happy to be utilized ift 
every possible way. But consistency and uniformity are the goals we 
ought to strive to achieve as soon as possible.

Personally, and on behalf of all the judges of the customs court,. 
I can assure you that we are ready, willing, and able to discharge any 
and all judicial responsibilities that may be assigned to us by the 
Congress.

The committee may wish to know something about the history and 
purpose of the U.S. Customs Court.

Although the customs court was established as a court in 1926, cus 
toms litigation preceded the Constitution and can be traced back to 
colonial times. In fact, the first case tried before the first judge ap 
pointed to the first court organized under the Constitution was a cus 
toms case.

The remarkable history of customs law makes the field extremely 
interesting. The first judge of the United States was Judge James 
Duane whose commission was signed on the same day that President 
Washington signed the commission of the first Chief Justice, John Jay. 
The minutes of the court presided over by Judge Duane indicate that 
about three-quarters of all of his work dealt with customs cases. The 
very first case heard by the first court of the United States, the U.S. 
District Court for the District of New York, was a customs case en 
titled United States v. Three Boxes of Ironmongery in which Judge 
Duane held that £Q5 in duties was owed to the United States.

Before Congress established the forum, with nationwide jurisdic 
tion to resolve disputes arising out of the customs laws, customs cases 
were tried before the regular Federal courts throughout the country. 
As a result, there were inevitable, irreconcilable conflicts and the mean 
ing ascribed to a tariff provision varied from place to place throughout 
the country.

In order to provide uniformity and consistency in interpreting and 
applying the customs laws, Congress established the U.S. Customs 
C .-nrt as the exclusive national tribunal with original jurisdiction to 
hea * civil disputes arising under those laws. It is important to note 
that this policy of uniformity is required to satisfy the constitutional 
mandate expressly set forth in article I, section 8 of tho Constitution 
that "all Duties. Imposts and Excises shall be uniform throughout the- 
United States."

When customs disputes were tried before the hundreds of district 
court judges throughout the country, there were as many potentail in 
terpreters of the customs laws as there were judges, and the uniformity 
required by the Constitution could not be readily achieved.

For many years the present system established by the Congress 
worked. That is not to say that it always resulted in just and equitable 
decisions; for, there were, and are serious limitations on the remedies 
and forms of relief available before the customs court. The system, 
however, did achieve uniformity, and the district courts almost invari 
ably refused jurisdiction over so-called customs laws disputes.



In recent years, that policy of uniformity has been jeopardized. If 
we understand the reasons why the judicial implementation of this 
policy is being impaired, it will be possible to find a solution to the 
problem.

With this in mind, for discussion purposes, the provisions of the bill, 
S. 2857, can be grouped into two general categories:

First, those designed to clarify and confirm the status of the customs 
court as a court established under article III of the Constitution of 
the United States, and to give the customs court the same plenary 
powers over cases within its subject matter jurisdiction as those pos- 
gesed by the district courts of the United States; and

Second, those designed to expand the opportunities for, and create a 
comprehensive system of, judicial review of all agency actions affecting 
importation by increasing the jurisdiction of the customs court.

It is the opinion of the judges of the U.S. Customs Court that the 
purposes intended by the provisions included in the first category will 
be more readily achieved if these provisions were extricated from the 
provisions that pertain to the second category. A comprehensive con 
gressional examination of the second category—judicial review of all 
agency actions affecting importations—is long overdue and urgently 
needed. However, such an examination requires more time and study 
than is needed to pass upon the provisions in the first category, the en 
actment of which should not be delayed.

We believe that the status of the customs court, as an article III 
court, will be clarified and confirmed by the provisions of title II of the 
bill, entitled, "Composition of the Customs Court and Assignment of 
Judges to Other Courts." The purpose of these provisions—the elim 
ination of statutory anachronisms affecting the judges of an article III 
court—is so obvious and salutary, that the proposals need no further 
justification. We welcome their inclusion in the bill and request your 
favorable consideration.

Directly related to the provisions which deal with the status of the 
customs court, but separate, are those intended to give the court the 
same plenary powers possessed by the district courts.

Notwithstanding the constitutional mandate for uniformity in inter 
preting and applying the customs laws, Congress has specifically 
delineated and limited both the subject matter jurisdiction of the 
customs court and the class of persons with standing to contest admin 
istrative, decisions affecting importations before the customs court.

Hence, when a customs law dispute arises, which is not within the 
limited subject matter jurisdiction of the customs court, or in which 
the aggrieved person has no standing to institute an action in the 
customs court, the district courts are likely to take jurisdiction over 
the dispute under one of their general or specific jurisdictional statutes.

The district courts are being compelled to assume jurisdiction of 
cases which, consistent with the policy of uniformity, should be 
brought in the customs court, because some plaintiffs have no "effec-' 
tive access," or cannot obtain "adequate remedies" from the customs 
court.

Consequently, the uniformity required by the Constitution is pro 
vided for by statute only in those relatively few administrative actions 
which arc within the customs court's" exclusive subject matter 
jurisdiction.
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To solve this problem, and effectuate the policy of uniformity, Con 
gress must obviate the necessity for plaintiffs to seek judicial relief in 
the district courts instead of the customs court. This can be accom 
plished by conferring on the customs court the powers of the district 
courts to provide effective access to adequate remedies. Those are the 
two key provisions: Effective access and the power to grant appropriate 
remedies.

It is a realistic solution for Congress to give the customs court the 
remedial tools needed to perform the assigned task. Specifically, what 
is required is the ability to exercise the same powers, Doth in law and 
equity, as are con ferred by statute upon the district courts. .

One sentence in the proposed bill will go a long way toward achiev 
ing that purpose. I refer to the first sentence in section 1582 which 
reads: "The customs court shall possess all the powers in law and 
equity of, or as conferred by statute upon, a district court of the United 
States."

All other provisions of the bill having to do with the powers of the 
customs court can serve no purpose other than to detract or limit the 
grant of plenary powers contained in that one sentence.

For cases within the subject matter jurisdiction of the court, that 
grant of plenary powers will enable the court to function effectively 
and efficiently in any dispute after the court has acquired jurisdiction. 
Furthermore, in appropriate situations, it should also be sufficient to 
enable the court to provide timely and adequate relief before all ad 
ministrative remedies are exhausted.

I use the word "should" because, even if that one sentence is en 
acted into law, there may still remain the question whether the cus 
toms court, for good cause shown, can intervene in the administrative 
processes without requiring the exhaustion of all administrative pro 
cedures. There may also exist a question as to whether the customs 
court would be able to compel agency actions—-which usually must be 
taken as a prerequisite to the court's jurisdiction—when these actions 
arc unlawfully delayed or unreasonably withheld.

An additional sentence is required in order to remove any possible 
doubt that the power of the customs court in these cases is to be no less 
than the power of a district court.

We believe that another bill, introduced earlier in this session of 
Congress by Senator DeConcini. the distinguished chairman of this 
subcommittee, contains a provision which is preferable to any con 
tained in the present bill. In S. 14#Q—United States Customs Court 
Act of 1977—there is included the following provision:

The Customs Court shall have exclusive jurisdiction of petitions for immediate 
relief brought hy any person who is authorized by statute to contest a final order 
or decision of the Secretary of the Treasury or of the U.S. Customs Service, and 
who is likely to sustain immediate and irreparable injury as a result of a pre 
liminary order or decision (or lack thereof) relating to an actual or attempted 
importation prior to such final order or decision: provided all required customs 
duties have been paid, except where the court determines such payment in itself 
would constitute irreparable injury.

We. recommend that particular provision for your favorable con 
sideration. I should like to add that the quoted provision was approved 
by the Judicial Conference of the United States as well as the Ameri 
can Bar Association.
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On the stated purpose of the bill—to perfect the status of the cus 

toms court and to provide it with plenary powers—two other sugges 
tions come to mind and are submitted for your consideration.

No proposals are included in the present bill to correct two other 
existing disparities betwen the customs court and the district courts. 
These two disparities also impose limitations on the customs court's 
ability to function as efficiently and as effectively, within its jurisdic 
tion, as a district court. I refer to the effect on appeal of factual deter 
minations by the customs court and the ability of the court to correct 
its own judgments and orders.

We believe and recommend that statutory provision should also be 
made in these two areas in order fully to equate the customs court's 
status and powers with those of a district court under rules 52(») 
and 60 (b) of the Federal Rules of Civil Procedure.

Toward that end, I have attached to my written statement, which 
I hope, with your permission, may be introduced into the record, sug 
gested statutory language intended to achieve that result.

Senator DE(JOXCINI. Without objection, the attachment referred to 
will be inserted into the record at this point.

[Material follows:]
PROPOSED STATUTORY AMENDMENTS

All cited sections are ffom Title 28 of the United States Code. (New matter is 
in italic; deleted matter is bracketed.) 

"SEC. 251. Appointment and number of judges; offices
"The President shall appoint, by and with the advice and consent of the 

•Senate, nine judges who shall constitute a court of record known as the 
United States Customs Court. Such court is hereby declared to be a court 
established under Article III of the Constitution of the United States. [Not 
more than fire of such judges shall be appointed from the same political 
party."]!

["The President shall designate from time to time one of the judges to act 
as chief judge."!

The President than designate one of the fudges, under seventy years of 
age, to 'be the chief judge of the court. The judge so designated shall continue 
to serve as chief judge until he reaches the age of seventy and a new chief 
judge is designated.

"The offices of the court shall be located at the port of New York."
******* 

"SEC. 293. Judges of other courts
(a) ...
"(b) The Chief Justice of the United States may designate and assign 

temporarily any judge of the Customs Court to perform judicial duties [in 
a district court in any circuit upon presentation of a certificate of necessity 
by the chief judge or circuit justice of the circuit wherein the need arises."! 
in any circuit, either in a court of appeals or district court, upon presenta 
tion of a certificate of necessity by the chief judge or circuit justice of the 
circuit wherein the need arises.

(c) . . .
" (d) The chief judge of the Customs Court may, upon presentation to him 

by the chief judge of the Court of Customs and Patent Appeals or the chief 
judge of the Court of Claims of a certificate of necessity, designate and assign 
temporarily any judge of the Customs Court to serve as a judge of the Court 
of Customs and Patent Appeals or the Court of Claims.
*******

"SEC. 1581. Powers generally
["The Customs Court and each judge thereof shall possess all the powers of 

a district court of the United States for preserving order, compelling the at 
tendance of witnesses and the production of evidence."! The Customs Court 
shall possess all the powers in law and equity of, or as conferred T>y statute 
upon, a district court of the United States.
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"Sac. 1582. Jurisdiction of the Customs Court

(a) ...
(b) . . .
(c) The Customs Court shall hove exclusive jurisdiction of petitions for 

immediate relief brought by any person who is authorized by statute to con 
test a flnal order or decision of the Secretary of the Treasury of the United 
State* Customs Service, and who is likely to sustain immediate and irre 
parable injury as a result of a preliminary order or decision (or lack thereof) 
relating to an actual or attempted importation prior to such final order or 
decision: provided all required, customs duties have been paid, except where 
the court determines such payment in itself would constitute irreparable 
injury. _

"(d) £TheJ Except in cases arising under subsection (c), the Customs 
Court shall not have jurisdiction of an action unless (1) either a protest has 
been filed, as prescribed by section 514 of the Tariff Act of 1930, as amended, 
and denied in accordance with the provisions of section 515, of the Tariff Act 
of 1030, as amended, or if the action relates to a decision under section 516 
of the Tariff Act of 1930, as amended, all remedies prescribed therein have 
been exhausted, and (2) except in the case of an action relating to a decision 
under section 516 of the Tariff Act of 1930, as amended, all liquidated du 
ties, charges or exactions have been paid at the time the action is filed."

(c) "Only one civil action may be brought in the Customs Court to contest 
the denial of a single protest. However, any number of entries of merchan 
dise ii?' >lving common issues may be included in a single civil action. Ac 
tions may be consolidated by order of the court or by request of the parties, 
with approval of the court, if there are common issues.'' 
• ••*••* 

"Sec. 2601. Appeals from Customs Court decisions *
(a) ...
(b) . . .
"(c) The Court of Customs and Patent Appeals may affirm, modify, vacate, 

set aside, or reverse any judgment or order of the Customs Court lawfully 
brought before it for review, and may remand the cause and direct the entry 
of an appropriate judgment or order, or require such further proceedings as 
may be just under the circumstances." Findings of fact by the Customs Court 
shall not be set aside unless clearly erroneous, and due regard shall be given 
to the opportunity of the Customs Court to judge of the credibility of the 
witness. "The judgment or order of the Court of Customs and Patent Appeals 
shall be filial and conclusive unless modified, vacated, set aside, reversed, 
or remanded by the Supreme Court under section 2106 of this title." 
*******

SBC. 2640. Relief from judgment or order
(a) Clerical Mistakes. Clerical mistakes in judgments, orders or other 

imrtx <>[ the record and errors therein arising from oversight or omission 
may be corrected by the court at any time of its oton initiative or on the 
motion of any party and after such notice, if any, as the court orders. Dur 
ing the pendency of an appeal, such mistakes may be so corrected before the 
appeal is made to the Court of Customs and Patent Appeals, and thereafter 
while the appeal is pending may be so corrected with leave of the Court of 
Customs and Patent Appeals.

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evi 
dence; Fraud, etc. On motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a final judgment, order, 
or proceeding for the following reasons: (1) mistake, inadvertence, surprise, 
or excusable neglect; (2) newly discovered evidence which by due dilligence 
could not have been discovered in time to move for a new trial; (S) fraud 
(whether heretofore denominated intrinsic or extrinsic), misrepresentation, 
or other misconduct of an adverse party; (4) the judgment is void; (5) the 
judgment has been satisfied, released, or discharged, or a prior judgment 
upon which it is based has been reversed or otherwise vacated, or it is no 
longer equitable that the judgment should have prospective application; or 
(6) any other reason justifying relief from the operation of the judgment. 
The motion shall be made within a reasonable time, and for reasons (1), (2), 
and (3) not more than one year after the judgment, order, or proceeding was 
entered or taken. A motion under this subdivision (b) does not affect the
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finality of a judgment or suspend its operation. Thit rule does not limit the 
power of a court to entertain an independent action to relieve a party -from 
a judgment, order, or proceeding.

Judge RE. Indeed, the attachment will show that simply by adding 
and deleting several phrases to six existing sections of title 28 of the 
United States Code, Congress can achieve all that is necessary to con 
firm the article III status of the customs court, and confer upon it the 
plenary powers of a district court. The suggestions, may I add, are 
borrowed from the provisions in this bill, Senator DeConcini's earlier 
bill, and the Federal Rules of Civil Procedure.

My comments so far have dealt with those provisions intended to 
perfect the status of the court and confer upon it the same plenary 
powers as are possessed by the district courts. I have indicated that 
these provisions are essential. If Congress authorizes the customs court 
to exercise within its existing subject matter jurisdiction the same 
plenary powers as a district court, there will be no necessity for a 
plaintiff to seek relief in a district court. With the adoption of these 
suggested provisions, a plaintiff will have effective access to adequate 
remedies before the customs court.

As another major purpose, the bill proposes to establish a compre 
hensive system with expanded opportunities for judicial review of 
matters directly affecting importations. As we view it, this issue pre 
sents a fundamental and overriding question for congressional deter 
mination : should those agencies which deal with importations be made 
subject to the same policy of judicial review as Congress has provided 
for other administrative agencies?

We believe that the acceptance of the policy which makes available 
judicial review, as stated in the bill, is a major step forward in this 
area. We commend the proponents for having included it in this bill.

On a personal note, I should like to congratulate and thank the De 
partment of Justice, in general, and the distinguished Attorney Gen 
eral, Judge Griffin Bell, in particular, who has encouraged this initia 
tive; and also Ms. Barbara Babcock and Mr. David Cohen, for their 
great efforts so that we might consider these tremendously important 
questions.

Their acceptance of this policy will expand the existing opportuni 
ties for judicial review in matters affecting importations.

I must state, however, that we do not believe that the bill, in its 
present form, will make this policy applicable to the actions of the 
three agencies most directly involved with importations: specifically 
the Customs Service, the International Trade Commission, and the 
Secretary of the Treasury.

When the actions of these agencies are in issue, the bill contains so 
many exceptions to the stated congressional policy pertaining to judi 
cial review that the exceptions tend to negate the policy.

If Congress is "to provide a comprehensive system of judicial review 
of matters directly affecting imports," we should like to suggest a dif 
ferent approach to attain that desirable purpose.

We believe that the best approach is to begin, conceptually, with the 
premise that persons adversely affected or aggrieved by agency actions 
affecting importations should be provided with the same access to 
judicial review and judicial remedies as Congress has made available 
for persons aggrieved by actions of other agencies.
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Under the judicial review provisions of the Administrative Proce 
dure Act, there has developed a well-established body of statutory and 
case law which pertains to judicial challenges to administrative ac 
tions. This body of law regulates such matters as: subject matter juris 
diction; standing to rfue; time to commence suit; exhaustion of admin 
istrative remedies, scope and standard of review; and forms of relief 
available.

Although S. 2857 accepts this body of law with respect to standing 
to sue—section 2631 (a); time to commence an action—section 2635 (c): 
exhaustion of administrative remedies—section 2636(c); scope and 
standard of review—section 2640(b); and relief available—section 
2643(a); it does so subject to certain major exceptions.

Because of these major exceptions, the pertinent provisions would 
be applicable to new subject matter jurisdiction of the customs court 
for which actions or suits may be authorized by some other statutes.

Judicial challenges to agency actions within the present subject 
matter jurisdiction of the customs court, that is, those taken by the 
Secretary of the Treasury, the International Trade Commission, and 
the Custom Service, will still remain essentially the same.

Notwithstanding the stated purpose of the bill, these agency actions 
remain relatively immunized from meaningful judicial review when 
compared with judicial review of other agency actions.

By way of illustration, section 1581 would grant to the customs 
court subject matter jurisdiction over civil actions which directly 
affect importations. This grant is similar to and is patterned after the 
grant of "Federal question" jurisdiction conferred upon the district 
courts by title 28. United States Code 1311. This general grant, how 
ever, is limited by the provision which does not confer jurisdiction 
upon the custom court if there exists a more specific jurisdictional pro 
vision which applies to a particular civil action.

The bill contains several instances of more specific jurisdictional 
provisions, including sections 1584, 1585, 1586, 1587, 1588, and 1589. 
The subject matter covered by these more, specific jurisdictional pro 
visions is basically the same as the existing subject matter jurisdiction 
of the customs court.

The administrative decisions covered by these more specific juris 
dictional provisions are excluded from those sections of the bill which 
accept the general congressional policy for such matters as standing— 
section 2631; time to commence an action—section 2635; and exhaus 
tion of administrative remedies—section 2636.

Because they are excluded and are regulated by more restrictive 
limitations, the administrative actions of the three agencies which are 
within the existing subject matter jurisdiction of the customs court 
will continue to receive a special treatment which will tend to restrict 
access to judicial review and judicial remedies in the customs court.

As a result, persons adversely affected or aggrieved by the actions of 
the three agencies most directly involved with importations will con 
tinue to be faced with obsolete procedures which are inconsistent with 
the principles of accountable and responsive government.

In the absence of congressional attention, the courts in recent years, 
on a case-by-case basis, have attempted in customs litigation to fashion 
solutions for the various problems presented. The result has not been 
satisfactory.
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Today, the law pertaining to judicial review of the actions taken 
by these three agencies is unpredictable, inconsistent, and, in some in 
stances, unjust. Without remedial congressional action, the confusion 
and injustice will be increased and perpetuated.

The essential and sound policy that courts should not engage in 
indiscriminate and unwarranted interference with administrative pro 
cedures would not be abandoned by adopting existing standards and 
principles which permit access to the court and judicial review.

These standards and principles of administrative law govern such 
matters as lack of standing, lack of ripeness, availability of an alter 
native remedy, express or implied statutory preclusion of judicial 
review, action committed by law to agency discretion, privileged na 
ture of the Government's action, failure to exhaust administrative 
remedies, discretionary power to grant or refuse equitable relief, the 
"political question" doctrine, as well as the scope of judicial review.

If the Customs Service, the Secretary of the Treasury, or the Inter 
national Trade Commission claim that they should not be subject to 
the congressional policy of judicial review, they should state the rea 
sons in support of their claim for different or preferential treatment. 
They should establish, to the satisfaction of Congress, why persons en 
gaged in importations are not entitled to the same due process and 
equal protection of those laws which Congress has provided for persons 
dealing with other administrative agencies.

My remarks and observations have been intended to assist the Con 
gress in achieving the declared purposes of the bill. It is the function 
of Congress to decide to what extent its policy of making available 
judicial review will be made applicable to those agencies which deal 
with importations.

Personally and on behalf of the U.S. Customs Court, I wish to en 
courage this committee to continue its efforts to achieve a compre 
hensive system of judicial review. We believe that a thorough 
congressional study of this area—judicial review of all agency actions 
affecting importations—is long overdue and urgently needed.

It would not only be undesirable, but also unnecessary for that 
study to delay enactment of the suggested provisions intended to give 
the customs court plenary powers within its existing subject matter 
jurisdiction. Hence, we urge you to consider the desirability of sepa 
rating and enacting those statutory amendments which will solve the 
immediate problems.

As I mentioned earlier, the attachment to my statement contains 
suggested statutory provisions which would achieve that limited but 
essential result. To that extent one of the major purposes expressed 
in the bill will be fully accomplished.

I should like to add, Senator DeConcini, that subsequent to the 
preparation of my statement, I was asked to amplify the separation 
recommendation which I had included in the statement. Does it mean 
that the court would not wish the entire bill passed as it might be 
amended, so as to correct some of the provisions that are regarded as 
unacceptable, not only by the judges of the court but by others?

To the contrary. I know that my colleagues join me in the hope that 
it may be possible to enact this bill in the second session of the 95th 
Congress.

32-G2G—78-
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I wish to compliment anew the Department of Justice for its initia 
tive. 1 do not wish to lose the momentum that has been gathered. 
Indeed, 1 have been informed by the Department of Justice that some of the differences are perhaps more apparent than real, and that agree 
ment may be reached expeditiously.

My thought essentially was-y-and this was the thought of the court- 
that those provisions of the bill dealing with the status of the court, 
and the remedies that the court ought to be able to grant, and so ob 
viously desirable and correct that there is no controversy about them. 
Therefore, we ought to build upon that agreement, and hope to obtain 
agreement upon the rest of the bill which also has very laudatory pur 
poses as set forth in section 101 of the bill.

Senator DECONCINI. Judge Re, thank you. I want to thank you for 
your tine testimony. I want you to thank the individual judges of the 
customs court for their involvement and participation in authorizing 
you to appear here.

We also thank you for your proposed statutory amendments which 
have been submitted.

It is of great concern to me that we move ahead. The intent of this 
subcommittee is to pass a complete bill, if at all possible, and as expedi 
tiously as we can so that the House of Representatives can proceed 
with a bill in the second session.

I hear from both sides that the disagreements over the bill are not 
going to be extremely difficult, and some may just have to be ironed 
out, or modified and some judgments made by the subcommittee.

Judge RE. I have been tremendously encouraged by my conversa 
tions with Ms. Babcock and Mr. Cohen and I have no doubt that our 
goal can be achieved. I wish, once again, to compliment you, Mr. Altier, 
and all of those who have worked so hard on this bill.

It is difficult to have to criticize a noble effort. The reason for my comments, however, has been to help achieve the obviously laudatory purposes set forth in section 101 of the bill.
I repeat that the goal is uniformity and consistency, and the grant 

ing of due process. 1 noted that Mr. Cohen, in -his testimony, referred to the trial de tioro available in many of the cases before the U.S. 
Customs Court. This is obviously true. Judicial review may be 100 percent or zero, to use the words of Prof. Kenneth Gulp Davis, a lead ing authority on administrative law.

But the problem sometimes is not whether there may be a trial 
de novo, but rather, when can the court exercise jurisdiction? This raises the question of effective access to the court, and that is why equi table remedies are absolutely essential.

Senator DECONCINI. I agree. I feel the momentum too. I really be lieve that with the Justice Department's willingness to give the time 
and the effort that we might very well be able to get this bill out in a short period of time, assuming we can do a good job.

We do want to thank you again, and I wish to extend my thanks to the court for providing you with the time and for letting Mr. Lom- bardi accompany you.
Judge RE. I want to thank you very much for the opportunity to appear. rr J
Senator DECONCINI^ Our next witness will be Ted Rojek, Chief 

Counsel of the U.S. Customs Service, Department of the Treasury.
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Mr. Rojek, I see your statement is relatively short. Because of. time, 

I will ask the remaining witnesses to abbreviate their testimony, al 
though yours is only three pages, so you may proceed as you like.

STATEMENT OF THADDEUS ROJEK, CHIEF COUNSEL, U.S. CUSTOMS 
SERVICE, ACCOMPANIED BY RICHARD H. ABBEY, DEPUTY CHIEF 
COUNSEL; AND R. THEODORE HUME, ASSISTANT CHIEF COUNSEL
Mr. KOJEK. Appearing with me this morning is Eichard H. Abbey, 

Deputy Chief Counsel of the Customs Service; and on my right is 
B. Theodore Hume, Assistant Chief Counsel of the Customs feervice.

I appreciate the opportunity to present the views of the Treasury 
Department on S. 2857.

The Department supports the enactment of this 'bill. We believe it 
would expand the jurisdiction of the U.S. Customs Court and the 
Court of Customs and Patent Appeals so that these courts could gen 
erally consider all matters directly affecting imports. By centralizing 
international trade litigation in these courts and by expanding the 
powers of the customs courts, the specialized expertise developed dur 
ing the past half century could be more fully utilized so that such 
cases could be processed more efficiently and effectively, and greater 
.uniformity in judicial decisions in the trade area could be achieved.

By way of brief background, the customs court has, of course, gen- 
erally been recognized as a specialized court. It was established in 
1926 as the successor to the Board of General Appraisers, an admin 
istrative tribunal created in 1890 to relieve the heavy burden that
•customs duty litigation was then placing on the Federal district and 
circuit courts. In 1956, the customs court was specifically classified as 
,an article III court, with new powers and responsibilities conferred 
upon it. In the Customs Court Act of 1970, in further recognition of 
its expanding role, there were several significant changes made in the 
court's procedures. For example, that act merged all issues relating 
to an importation into a single customs decision which could be re 
viewed administratively and judicially in a single action, thereby dis 
pensing with the need of separately litigating issues involving classi- 
licaton and value. Also, appeals from all customs court cases now go
-directly to the Court of Customs and Patent Appeals, eliminating an 
unnecessary appellate procedure within the customs court. These 
changes aided the customs courts in providing more speedy review of 
customs actions.

However, one result of this speedier review was a reduction in the 
customs courts workload, while at the same time trade litigation in the 
Federal district courts was on the rise. Consequently, based upon our 
observation of recent trends in customs litigation aiid our more than 
i> years of experience in administering and defending in the courts the 
substantive and procedural changes in the laws added by the Trade 
Act of 1974, it appears appropriate that the role of the customs courts 
should again be expanded and enlarged.

In 1970, imports into the United States amounted to $42.4 billion. 
In 1977, this figure increased by 246 percent to $146.8 billion. Not only 
has the volume of imports increased, but also the ratio of imports as 
a percentage of our gross national product has increased, from 4.3 per 
cent to 7.8 percent. This growth has spawned an increased demand for
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the quick, orderly resolution of issues and disputes which relate to im ports, and a recognition that persons who are adversely affected, other 
than importers and American manufacturers, should be able to obtain 
judicial review of trade decisions that affect them.

For various reasons, much of the increased litigation arising out of 
trade and trada-related activities has wound up in the already over 
burdened district-courts. Thus, legislative action is clearly needed 
which, as stated in S. 2857, would: (1) provide a comprehensive sys 
tem of judicial i-oview of matters directly affecting imports; (2) pre 
vent jurisdictiomil conflicts in civil actions directly affecting imports; 
(3) provide expanded opportunities for judicial review of actions di 
rectly affecting imports; and (4) grant thto customs courts new plenary 
powers.

The changes proposed by this bill directly^ffect the judicial review 
of important programs and responsibilities of the Department and Service. The Secretary of the Treasury is responsible for administer 
ing two statutes aimed at preventing unfair international trade com 
petition : the Antidumping Act ot 1921, as amended; and the counter 
vailing duty law.

In addition, the Customs Service is responsible for, among other 
things, insuring that imported merchandise may be admitted into the 
country and that the appropriate amount of duties are collected.

While duo process of law requires that judicial scrutiny be applied 
to actions taken under the laws administered by the Department, the 
Congress has been extremely careful in striking the balance between 
the need for meaningful and adequate judicial review and the need to 
reduce as much as possible the attendant disruptive effect to interna 
tional trade. In our opinion. S. 2857 preserves the balance which has been achieved.

Since the specific provisions of the bill have already been described 
by the Justice Department, I will conclude my remarks here, but will be happy to answer any questions you may have.

Senator DECONCINI. Thank you very much. We appreciate your testimony.
I think you were here this morning when the Justice Department 

was testifying about exports. Do you think that this bill should also take in exports?
Mr. RO.TEK. I think that is a matter that we would like to give fur 

ther study to. But, I would like to state for the record at this time that the Treasury Department and the Customs Service is peripherally involved in enforcement of two principal laws governing exports. One 
is the movement of currency out of the country, and the other is the Munitions Control Act of the State Department. We enforce the laws 
prohibiting the unlawful exportation of guns and munitions—imple 
ments of war. We also play an important role in the enforcement of the laws prohibiting the exportation of certain technology to the Tron Curtain countries.

Other than that, the Department of Commerce plays the principal role in the control of exports. We serve at their request in the enforce 
ment of some of their regulations. I think those particular matters
rZ i^fvY?™dmib]e tlld£ ™erefore, the comments from the Department of Commerce should also be solicited
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Senator DKCoxcixi. Do you mean study from your department as well? Does it pose a problem to your department if the customs court had jurisdiction for export cases that were subject to review?Mr. ROJEK. The ones that we are involved in result, Mr. Chairman, 

primarily in criminal enforcement.
Senator DECoxcixi. So it would not make a difference within any 

of your areas?
Mr. ROJEK. No. At the present time, the proposed bill does exclude 

all criminal jurisdiction.
Senator DECoxcixi. But you have no objection if it would be up to the Department of Commerce?
Mr. ROJEK. We would have no objection.
•Senator DE(\)XCIXI. I see.
Cnder the bill the American manufacturer, producer, or whole- paler, can challenge a finding: of the Secretary of the Treasury under the Antidumping Act that there have not been sales that lessen the fair market value, or the International Trade Commission determina 

tion under the Antidumping Act that there has not been an injury. What kind of impact would such a challenge have on the resources of 
the Treasury Department or the 1TC, in your judgment?

Mr. AIMJEY. Mr. Chairman, the customs court presently has jurisdic tion over actions taken by the Department of the Treasury and the 1TC. I don't see that this bill would have any effect upon the resources of the Treasury Department or the ITC. It merely preserves the 
current jurisdiction of the customs court over these actions.

Senator DrcCoxcixT. Have you evaluated any potential increase in the number of cases under this bill that would affect the Department of the Treasury?
Mr. RO.IKK. The evaluation we have made is that the litigation which w<> would be confronted with would be essentially the same. There may ?ic a difference of where in the country we would have to defend such litigation. In particular, the provisions that would provide for the transfer of certain ca^-es with the necessary complexity would be trans 

ferred from the district courts in which they may'be instituted by plaintiffs to the customs court.
Senator DK('oxnxr. Mr. Altier has one question.
Mr. AT.TIKU. TTndcr the bilK it appears that there is a different policy of judicial review for two administrative agencies, the Secretary of the Treasury and the International Trade Commission. Do you agree 

with that? If so. Avhat is the basis for not entitling persons engaged iu importation the same due process and equal protection as those poivoii^ dealing with other administrative, agencies?
Mr. KO.TKK. I am not sure we understand the question.
Mr. ALTIKK. Ts there a different policy of judicial review for matters con,ing before (he customs court?
Mr. ROJKK. Only that policy which is set forth in the existing statutes.
Mr. Ar/riivu. Contrasted \vith other administrative decisions thsfc 

arc handled by the courts, is there a different type of clue process or o<|!!;tl protection '!
Mr. RO.J KK. Arc you asking whether the trial do novo review in the ciMoms court is different from the review on the administrative record in some cas'-s?
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Mr. ALTIER. That is a part of the question, yes.
Mr. ROJEK. There is a difference, yes. Again, it exists by reason of 

the existing statutes rather than by reason of a policy of the Treasury 
Department.

Mr. ALTIER. I am not talking about the policy of the Treasury 
Department. I am talking about the statutes. Would the Government 
expend more effort in litigation under this statute than under other 
statutes that talk about judicial review of administrative decisions?

Mr. ABBEY. I think I have heard something that I could consider a 
misconception.

The actions of the Treasury Department and of the Customs Service 
are, for the most part, subject to complete judicial review. They are 
either subject to judicial review in the customs court, or they are 
subject to judicial review in the district courts.

There have been some actions in the international trade area which 
have been delegated by the Congress to the discretionary power of the 
President which have not been subject to judicial review.

This ha;, been the decision of the Congress. We have suggested that 
very careful review be made of any action taken by the Congress which 
would expand either the standing to sue of individuals to challenge 
actions taken by the President, or by the Secretary of the Treasury, or 
by the International Trade Commission, or any of the delegates of the 
Secretary, the President, or the Commission because of the effect it 
could have on international trade and trade negotiations.

However, for the most part, I cannot think of a situation in which 
the Treasury Department has been involved and the final agency 
action taken by the Treasury Department has not been subject to full 
judicial review in either the customs court or a Federal district court.

It was our view that the bill before you is more designed to con 
solidate jurisdiction and to alleviate confusion as to where an action 
should be brought rather than to expand the rights of persons to judi- 
cal review. We believe that such a right already exists.

Mr. Ar/riER. Thank you.
Senator DECONCIXI. Mr. Rojek, I want to thank you very much for 

your testimony this morning.
Our next witness is Michael Stein, General Counsel. U.S. Interna 

tional Trade Commission, Washington, D.C.
Mr. Stein, we want to welcome you.
Due to time constraints and Senate rules, wo will have to terminate 

the hearings this morning close to 11:30. So. we will print your state 
ment in the record in full and if you can highlight that for us, please 
proceed.

STATEMENT OF MICHAEL H. STEIN, GENERAL COUNSEL, U.S. INTER- 
NATIONAL TRADE COMMISSION, ACCOMPANIED BY EDWARD 
EASTON, ATTORNEY, OFFICE OF TEE GENERAL COUNSEL

Mr. STEIX. Thank you. Mi-. Chairman.
Appearing with me today is Edward Euston. On behalf of the Inter 

national Trade Commission, I want to thank the members of the .Sub 
committee on Improvements in Judicial Machinery for the opportunity 
to discuss (he impact that (he enactment of S. 28.")7 would have on the 
functions of the Commission.
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We have submitted a statement, and I would like to summarize 

briefly three points in the statement.Senator DisCoxciNi. Without objection, the entire statement of Mr. 
Stein will be inserted into the record at this point.

[Material follows:]
PREPARED STATEMENT OF THE U.S. INTERNATIONAL TRADE COMMISSION

The Subcommittee on Improvements in Judicial Machinery of the Committee on the Judiciary has requested the United States International Trade Commission (the Commission) to testify on the provisions of S. 2857 relating to judicial re view of international trade matters which come within the jurisdiction and authority of the agency.
THE COMMISSION

The Commission is a 6-member independent agency. As a result of the Trade Act of 1974, Pub. L. 93-618 (effective January 3. 1975), it is one of the most "independent" agencies in the United States Government, that is, it is unusually free of control by either the executive branch or the legislative branch. For ex ample, the Commission submits its budget free of review or revision by the execu tive branch. (Section 175 of the Trade Act of 1974, supra.) A Commissioner is appointed by the President and confirmed by the Senate for not more than one nine-year term. (Section 172(b) of the Trade Act of 1974, supra, amending sec tion 333 of the Tariff Act of 1930.)The Commission is a fact-finding agency with broad powers under several statutes to investigate factors related to the foreign trade of the United States, with an emphasis on the competitive impact of imported products in the domestic markets of U.S. producers. The character of the Commission's investigative re sponsibility depends upon the specific statutory mandate. In some cases, the Commission's investigation consists of a purely informational study and no government action is required as a result of its findings. In other cases, the executive branch is directed by statute to respond to Commission recommenda tions and determinations. Certain statutes provides the Commission with the authority to make final determination with regard to import injury to domestic industries.
Few of the statutes under which the Commission performs fact-finding investi gations provide for judicial review. As a result, certain agency actions have been reviewed in the United States district courts while other actions have been re viewed in the United States Customs Court and the Court of Customs and Patent Appeals (C.C.P.A.). In cases where the Customs Court has reviewed Commis sion action without statutory guidance, the standard and scope of review have been addressed on essentially an ad hoc basis.If enacted, the "Customs Courts Act of 3978" would expand the jurisdiction of the Customs Court to all reviewable challenges to Commission action not other wise provided for by statute.

JUDICIAL REVIEW OF COMMISSION ACTIONS
Recommendations and advisory determinations

Section 302 of the bill would amend title 28 of the United States code to provide a new section 15S3 which, inter alia, grants the Customs Court exclusive juris diction to review the final Commission action in any matter which directly affects imports into the United States. Subsection ( c) specifically refers to the exclusive jurisdiction of (hat court to review: "findings, recommendations or determina tions of the International Trade Commission pursuant to sections 331, 201, 203, 301. 400. 503 of the Trade Act of 1974, and 22 of the Agricultural Adjustment Act, as amended, after the decision of the President has become final."Briefly, ea'-h of those sections provides that the Commission advise Hie Presi dent with respect to the impact of imports. Section 131 requires that Ihe President seek the advice of the Commission with respect to the probable economic effects of modifications in import duties. Section 503 requires that tne Commission in- rostisate the probable economic efforts of designating certain imports as eligible for dufr-free treatment under the Generalized System of Preferences.1
1 The Commission lias conducted Investigations with respect to the probable economic ofTept of removing articles from duty-free sinfus under the Genernlbcd System. These In- veNfir'.Tfioris )m«> lioen conducted under the general authority of section :«2 of the Tariff Act of J.O.W, ns amended.
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Under sections 201 and 203, the Commission determines whether or not imports 
cause serious injury to the domestic industry producing competitive products 
and, if the determination is affirmative, recommends a remedy to the President, 
who has discretion as to whether to act and, if so, which action to take. Section 
406 is similar in structure to section 201. The Commission is charged with deter 
mining whether imports from Communist nations are causing market disruption 
in the United States.

The Commission conducts investigations under section 22 of the Agricultural 
Adjustment Act at the direction of the President to determine whether imported 
articles interfere with the Department of Agriculture price support programs 
for agricultural commodities. If such interference is determined, the President 
may take action to restrict the imports. Under section 301 of the Trade Act of 
1974, the Commission is charged with investigating the probable economic effects 
in the United States economy should the U.S. take measures to retaliate against 
foreign import restrictions against U.S. exports of goods and services and also 
to determine whether foreign subsidies on exports to the United States have the 
effect of substantially reducing .sales of U.S. products in domestic markets. We 
note that proposed section 3583(d) limits Customs Court review of the section 
301 actions of the Office of the Special Trade Representative to determining the 
procedural regularity of those actions. This limitation would be appropriate in 
the case of review of the Commission's actions under section 301 also. In fact, 
the amount of discretion delegated to the Commission in the conduct of the afore 
mentioned statutory provisions coupled with the advisory nature of the Commis 
sion's findings and determinations would require the limitation of Customs Court 
review of all such proceedings to their procedural regularity to avoid the Court's 
substituting its own judgment for the Commission's in such investigations.

Although the Commission's authority is advisory under each of the sections 
recited in subsection (c), it. is reasonable to assume that if the President could 
not fake final action under the authority of these provisions without the findings, 
recommendations or determinations of the Commission, he could not take final 
action based upon Commission advice which the agency did not have the 
authority to provide. It is also possible that Presidential action might be chal 
lenged where it was based upon Commission proceedings which failed to comply 
with statutory notice and hearing requirements. (See, however, United States 
Onersca* Airlines v r.A.ft., 222 F.2d 303 (C.A.D.C. 105;")).) It is well established 
that a Commission decision not to institute such proceedings is a reviewable final 
action. (See, Talbot v Atlantic Kteel Company. 275 F.2d 4 (P.C. Cir. 1000).) Also, 
Commission recommendations that the executive branch not grant petitioned-for 
relief are reviev.-able. (See. United Shoe Workers of America, AFL~CIO v. Ke- 
<1cll. 506 F.2d 174 (D.C. Cir. 1974).) The transfer of such challenges from United 
States district courts to the Customs Court could well have the desirable effect of 
establishing a harmonized body of case law.
Final determination

Sections 302, 402, and 601 of the bill concern judicial review of Commission 
investigations conducted under the Antidumping Act, 1921, as amended, and the 
countervailing duty statute. The antidumping act provides that the Treasury 
Department determines whether a class or kind of merchandise is being or is 
likely to be sold at less than fair value, a form of price discrimination. Only after 
that Department has made an affirmative determination is a case referred to the 
Commission for a three-month investigation to determine whether an industry in 
the United States is being or is likely to be injured, or is prevented from being 
established, by reason of the importation of such merchandise. Should the Com 
mission make an affirmative determination based upon the market impact of the 
subject imports, the Treasury Department will issue a finding of dumping and 
special duties will be assessed against the merchandise by the Customs Service. 
The Commission's authority under the countervailing duty statute (section 303 
of the Tariff Act of 3930, as amended) is identical in structure to the Antidump 
ing Act, 1921, but exter "T only to duty-free merchandise. Whenever the Treasury 
Department determines hat a bounty or grant (i.e., a proscribed subsidy) is 
being paid or bestowed with respect to any duty-free imports, the matter is 
referred to the Commission for the same, type of "injury" determination investi 
gation conducted under the antidumping act. Should the Commission make an 
affirmative determination, the Treasury Department will impose a special duty to 
countervail against the bountv or grant.

At the time the Treasury Department advises the Commission of a "less than 
fair value" or a "bounty or grant" determination, that Department routinely
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transmits to the Commission summaries of the pricing information it nad 
gathered concerning the total amounts of sales found at "less than fair value" 
or imports subject to "bounties or grants."

Since the 1974 amendments to the Freedom of Information Act became effec 
tive, Treasury's advice has included a standard paragraph, which provides—

"Since some of the data in this file is regarded by the Treasury to be of a con 
fidential nature, it is requested that the International Trade Commission consider 
all information therein contained for the official use of the International Trade 
Commission only, and not to be disclosed to others without prior clearance with 
the Treasury Department."

At the conclusion of the Commission's investigation, this file is returned to 
Treasury.

After the receipt of Treasury's advice that certain articles are being or are 
likelv to be sold at "less than fair value" or are sm-ject to "bounties or grants," 
the Commission formally initiates an Investigation nnder the authority of the 
Antidumping Act, 1921, or the countervailing duty statute, to determine whether 
an industry in the United States is being or is likely to oe injured, or is prevented 
from being established, by reason of the importation e* such merchandise into 
the United States. The Commission's notice, publisbcu in the Federal Register, 
typically provides for a public hearing in the matter being investigated and 
solicits written statements from interested persons either in lieu of or in addition 
to appearances at the public hearing. These submissions are placed in a public 
docket file unless they comply with the Commission's requirements for confiden 
tial treatment which are provided in 19 C.F.R. 201.6. These requirements conform 
with the exemption in the Freedom of Information Act for confidential commer 
cial or financial information (5 U.S.C. 552{b) (4)).

With the initiation of a formal investigation, the Commission's staff prepares 
questionnaires for firms producing, importing and distributing the products under 
investigation. The use of questionnaries in Commission iii7estigations is author 
ized by 19 U.S.C. 1333(a) (4). Investigative employees in conjunction with indus 
try and commodity experts draft questionnaires requesting economic data 
(quantity and value of shipments, inventories, etc.) and determine the scoj>e 
of the market to be surveyed. The Commission investigators then "field test" 
the questionnaires in interviews with firms in the market. Aft<;r field testing, 
the questionnaires are mailed to the selected firms. Each questionnaire contains 
carefully drafte.d instructions concerning the confidentiality of categories of 
the information requested in order to preserve voluntary compliance with tho 
agency's requests for information. Occasionally, a major firm in the market will 
refuse to submit the requested data. When, in the judgment of the Commission, 
the firm's data would be significant enough to change the size of the product 
markets under investigation, compulsory process, authorized in 19 U.S.C. 1383. is 
used. The sensitivity of this procedure is quite apparent—if competitive com 
mercial data is not accorded confidential treatment, the agency does not have 
sufficient time in investigations confined to three month durations to compel 
compliance from enough firms to perform a meaningful investigation of the 
subject industries and product markets.

The Commission's public hearing is of a legislative rather than judicial char- 
actor. Witnesses' testimony is not made subject to formal examination and 
exhibits are not authenticated. Although questioning of witnesses by interested 
IMjrsons is permitted, it is only done ". . . for the purpose of assisting the Com 
mission in obtaining relevant and material facts with resect to HIP subject 
matter of the instigation." (19 C.F.R. 201J2(d)). Persons who participate in 
the hearings are given an opportunity to submit post-hearing briefs.

All of the factual data gathered from these sources during the course of an 
investigation—including the data aggregated from individual questionnaires— 
is compiled and analyzed in a staff report to the Commission. In recent investi 
gations, a version of the staff report has been published with the confidential 
data removed. alon«r with the determination of the Commission and nnv opinions 
of individual Commissioners.

Judk-inl review of Commission antidumping determinations is not directly 
provided for by statute. The assessment of special dumping duties may be pro- 
tested in the same manner as ordinary customs duties. (30 U.S.C. 1fi9.) The 
Customs Court has ro.viewed challenges to antidumping determinations but 
has not conducted a <1c novo trial on the assessment of antidumping duties or 
the injury determination of the Commission. The proper standard of review and 
scope of review in cases involving Commission determinations under the anti-
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dumping act are currently being litigated. Essentially, it is the position of the 
agency that the standard should be limited to the courts deciding (1) whether 
the Commission adhered to the procedures required in the act, and (2) whether 
the Commission correctly interpreted the statute. In other words, only where an 
action is arbitrary, capricious, or constitutes an abuse of discretion, or is not 
otherwise in accordance with law, do we believe the decision should be affected by 
Customs Court review.

The Commission's investigative, authority under the countervailing duty statute 
ia identical with that under the antidumping act. In fact, the Congress used 
identical language in the operative words of the statute. Accordingly, it is our 
view that the standards and scope of judicial review should be the same in both 
antidumping and countervailing duty determinations.

On May 11,1978, the Customs Court ruled that a negative Commission determi 
nation under the antidumping act (i.e., a determination of "no injury," etc.) was 
reviewable in the Customs Court under 19 U.S.C. 1516. See, SCM Corporation v. 
United, States. CRD 78-02. Customs Court No. 77-4-00553. Prior to this decision 
it was unclear whether section 1516 would be interpreted to include the Commis 
sion's negative determinations in providing for Customs Court review of the fail 
ure of the Secretary of the Treasury to order the assessment of special dumping 
duties. See, SCAf Corporation v. United States Interr^iionul Tr'ide Commissions, 
549 P. 2d 812 (D.C. Cir. 1977). Section 601, paragraph (e) of the "Customs 
Courts Act of 1978" would amend section 1516 to provide explict authority for 
Customs Court review of negative determinations under both the antidumping 
and the countervailing duty statutes.

Section 402 of the "Customs Court Act of 1978" would insert a new section 
2640(c) to chapter 169 of title 28, United States Code. Section 2640(c) would 
provide that the standard for judicial review under section 1516 of title 19 of 
negative Commission determinations under the antidumping and countervailing 
duty statutes does not include either the substantial evidence test in section 
706(2) (E) of title 5, United States Code, or a trial de novo as provided for in 
section 706(2) (F) of title 5.

Whether or not the Customs Court would conduct a trial de novo in reviewing 
a negative Commission determination appears to be answered by reference to 
that court's practice in reviewing affirmative determinations under the act; it has 
never conducted such a trial. The issue of whether the substantial evidence tef t 
is an appropriate standard for judicial review of Commission determinations— 
both affirmative and negative—is the subject of current litigation before the 
Customs Court.

We are of the opinion that the substantial evidence test is as inappropriate as 
a trial de novo for reviewing these Commission determinations. Section 201 (d) 
(3) of the Antidumping Act, 1921, exempts the Commission's hearings from the 
requirements of sections 554, 555, 556, and 557 of title 5, United States Code, 
which ostablisb.es the procedures for adjudication required by statute to be held 
on the record after opportunity before an agency hearing. Neither the antidump 
ing act nor (he countervailing duty statute requires—or contemplates—the crea 
tion of an evidentiary record for the Commission's determinations under these 
acts. Indeed, Commission investigations under these statutes does not produce 
"evidence." Much of the Commission's investigative effort is not related to the 
hearing. Data—much of it of a proprietary nature—is sought by questionnaires 
from firms producing, importing and distributing the products under investiga 
tion. The Commission favors the enactment of a new section 2640(c) to title 28 
similar to the proposal in the "Customs Courts Act of 1978" because the standards 
for judicial review contained in the provision reflect the investigations contem 
plated in the antidumping and countervailing duty statutes. We believe, however, 
that the provision should not be limited to the judicial review of negative agency 
determinations We suggest that the Subcommittee consider adding a comple 
mentary provision to the bill providing for judicial review of affirmative Com 
mission determinations.

Provisions of the bill which would complement the provision for judicial review 
are the proposed new sections 2634 (c) and 2634 (d) to chapter 169 of title 28, 
United States Code. These sections would define the contents of the administra 
tive record of the Commission in proceedings under the antidumping act and 
the countervailing duty statute, respectively. The language of the proposed new 
section 2634(c) would define the administrative record of a Commission proceed 
ing under the antidumping act as: "the determination, the reasons or bases 
therefor, the transcript of any hearing, and all information developed in connec 
tion with the investigation."
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This language is taken from section 201 (d) (2) and (d) (2) and (d) (3) of the 
Antidumping Act, 1921, as amended. Section 201 (d) (3) of the Antidumping Act, 
1921, provides:

"The transcript of any hearing, together with all information developed in 
connection with the investigation (other-than items to which confidential treat 
ment has been granted, by the Secretary or Commission, as the case may be), 
shall be made available in the manner and to the extent provided in section 552 
(>) (of titles) . . . ." (emphasis added)

This language limits the access of any interested person to those documents 
which would be available under the Freedom of Information Act. In addition to 
commercial and financial data which may be exempt under that act, the Commis 
sion is of the view that any work product of the agency ought to be subject to 
tny privilege that the agency could properly claim in situations in which it 
chose to do so. (See, 5 U.S.C. 552(b) (5) (intra agency memoranda) and National 
Courier Ass'n. v. Board of Governors of the Federal Reserves System, 516 F. 2d 
1229 (D.C. Cir. 1975).)

The proposed section 2634(d) would define the administrative record of a 
proceeding under the countervailing duty statute as: "the record as provided in 
paragraphs (a) through (c) of section 2112 of title 28, United States Code."

As we indicated earlier in this memorandum, the Commission conducts identi 
cal proceedings for the antidumping and countervailing duty statute investiga 
tions. It is our view that the same legislative definition of administrative record 
ought to apply to both proceedings. Also, as in the case of establishing the stand 
ard for judicial review, an administrative record provision ought to apply in 
cases of judicial review of affirmative agency determinations as well as negative 
determinations. However, we do not believe that creating a documentary record 
is appropriate in non-record proceedings.

The absence of an evidentiary record has led to controversy involving the 
amount and kind of information which is discoverable against the Commission 
in judicial proceedings to review the Commission's injury determinations under 
the Act. In Sprayue Electric Co. v. United <$1ates, Cutoms Court No. 77-9-03056 
and Armntromj Rros. Tools Co., v. United S'ates, Customs Court No. 77-8-02005, 
plaintiffs sought discovery of all documents and tilings relating to the Com 
mission's injury investigation contained in either (he Commission's files or the 
files of individual commissioners. The Commission's position was, and remains, 
that, (he only documents relevant to the court's review are the official notices 
elude an approved sanitized version of the staff report in its determination and a 
statement of reasons in support thereof. It is further the position of the Com 
mission {hat any judicial review should be limited to an exnmination of the 
reasons given by the administrative agency to explain its action. See Dunlop v. 
RachowsiJti 423 US 5(>0. at 572-573 (1975). Accordingly, the court's review should 
l>e confined to the statement of reasons to ascertain whether the statement, with 
out more, evinces that (he Commission decision is so irrational as to make the 
decision arbitrary and capricious. Present practice of the Commission is ""0 in 
clude an approved sanitized version of (ho staff report in its determination and 
statement of reasons in connection with oaoh investigation under the Act. Since 
the report reflects some, but not necessarily nil. information obtained in the Com 
mission's investigation, meaningful judicial review of the Commission's deter 
minations is thereby facilitated.

Because the information on which the Commission makes its determination 
is acquired from many sources (the main source being staff questionnaires pro 
pounded tc fbe domestic industry and to importers) other than the parties, and 
the parties d- • not have an opportunity at the Commission level to have access to 
confidential .ubmissions on which the Commission bases its decision, we believe 
that it wouM be anomalous if judicial review proceedings could be used to gain 
this information, not otherwise available, from which to frame arguments to the 
court. Such a result would transform judicial review into a complete relitigation. 
It would have the further rnfortunate effect of allowing greater access to con 
fidential information, inhibiting prompt compliance with Commission question 
naires and preventing the Commission thereby from making informed decisions 
in these investigations. Moreover, relitigation would destroy the rationale for 
limiting agency investigations to three months.

A matter which has never been addressed by the Customs Court (or the United 
States District Courts) and is only referred to in the bill in the narrow context 
of section 601 (g). discussed below, is the remedy in the event that the reviewing 
court finds that the Commission made its negative determination based upon an 
improper interpretation of the antidumping or counter/ailing duty statutes, an
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practice or procedure. The Subcommittee may wish to consider the possibility of 
providing legislative guidance for such an eventuality. A reviewing court might 
simply enter an affirmative determination of injury. (See, opinion of Judge Kauf- 
man in SCM v. U.S. International Trade Commission, 549 F. 2d 812, at 821.) 
Another possibility is that the reviewing court could remand the determination. 
There are practical difficulties in remanding such determinations. As the Com 
mission is exempt, by law, from any requirement to make on-the-record deter 
minations of an evidentiary nature, the information obtained in its investiga 
tions—which is in the nature of market research analyses—does not lend itself 
to reconsideration as the data relied upon becomes stale. Finally, the reviewing 
court could direct that the Commission conduct a new investigation. A new in 
vestigation could take the form of either (1) a new Commission investigation of 
injury based upon the Treasury Department's outstanding "less than fair value" 
or "bo-anty or grant" determination, or (2) a new bifurcated proceeding with the 
matter remanded to the Treasury Department in the first instance for its new 
determination.

Section 601 (g) of the bill would add a new subsection (i) to section lulG of 
title 19. If enacted, this subsection would establish new rights for "any person 
adversely affected" for challenging negative Commission determinations under 
proposed new sections 1516(c) (4) (b) and 3516(d) (c) (2) of title 19. The new 
provisions would encourage such persons as importers of products competing 
with those sold at'"less than fair value" or subject to "bounties or grants" or 
unions with memberships in domestic firms manufacturing products competitive 
with such imports to challenge Commission determinations in cases where a 
domestic manufacturer, producer or wholesaler either fails to challenge the 
determination or abandons a challenge. The provision establishes, with respect 
to the challenges under this section, that the Commission's findings of fact are 
conclusive and that the Customs Court is only to remand challenged determina 
tions to the Commission loi- reconsideration where the court finds the determina 
tion to have been arbitra-y, capricious or contrary to the applicable statute. 
For th<^ reasons stated above, the Commission is aware of practical difficulties 
in the reconsideration of information which was not of an evidentiary nature 
and which, most probably, has become stale with the passage of time. On the 
other hand, the Commission does not object to the expansion of the classes of 
persons with the right to seek judicial review of its determinations. We suggest 
that the Subcommittee may wish to consider redrafting section 601(g) to author 
ize the Commission to institute a new injury investigation or to refer the matter 
to (he Treasury Department for a fresh determination (or a confirmation) of 
sales at "less than fair value" or of a "bounty or grant," where appropriate, in 
addition to providing for the mere reconsideration by the Commission of its administrative record.

Mr. STETX. First would be the current state of the Law in the areas 
relating: to judicial review of international trade matters, which is 
confusing. We believe they should be cleared up.

Second. Ihe Commission welcomes appropriate judicial review of its 
action*. We. would hope that legislation will help to achieve, prompt 
judicial resolution of challenges to Government actions in the inter 
national trade area.

Finally, it is of paramount importance to the Commission that 
such legislation preserve the nonrecord character of Commission 
proceedings.

The Commission is a fact finding- agency. Most of its responsibilities 
focus on the task of assessing the competitive impact of imported 
products in the domestic markets of U.S. producers.

To do so, the Commission conducts product-oriented investigations 
which are, in essence, market research studies. Challenges to the Com 
mission's investigative proceedings have been brought to the customs 
court and the U.S. district courts. Expanding the jurisdiction of the 
customs court to review all such challenges could result in the devel 
opment of a uniform body of case law.
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With regard to the judicial review of Commission proceedings con 
ducted under the Antidumping Act, 1921, which accounts for a sub 
stantial amount of the litigation which involves the Commission, it has 
ibeen our experience that the judicial resolution of challenges to Com 
mission determinations has taken years. Protests taken against anti 
dumping duties of collaterally attacked Commission determinations 
years after the complaint determinations were reached and judicial 
resolution of the protests has not been expeditious.

In this area where conditions change rapidly, unless review is ex 
peditious, it will be taken on a stale record. In addition to providing 
for judicial review where none was authorized explicitly, enacting the 
proposed legislation may expedite judicial review.

Finally, it is important to the Commission that the nonrecord char 
acter of its investigations be preserved. Much of the information col 
lected by the Commission is in the form of confidential questionnaires 
sent to "competitors. In investigations conducted under the Antidump 
ing Act and the countervailing duty statute, some of the information 
relied upon by the Commission is prepared by the Department of the 
Treasury and returned to that Department at the conclusion of the 
Commission's investigation. All of these investigations are subject to 
specified time limits, either by statute or by direction of the President 
or the special trade representative. These proceedings are not of an evi 
dentiary character but are legislative in nature. Requiring a record 
could well result in judicial review being sought by parties to gain 
access to materials to which they had no access at the agency level. 
Thus, judicial review proceedings could 'be used to gain access to in 
formation not otherwise available to frame new arguments in the re 
viewing court. Such a result would transform judicial review into a 
complete relitigation, which destroys the rationale for time limits on 
Commission investigations and could, by allowing counsel access to 
confidential information, inhibit prompt compliance with Commission 
questionnaires and prevent the agency from making informed decisions 
in these areas.

We have raised issues of a more technical nature in the prepared 
statement. '

Thank you again for the opportunity to express our views on this 
legislation.

Senator DBCONCINI. Thank you very much.
Mr.Alticr?
Mr. ALTIKU. One of the objectives of the bill is to eliminate the 

problem that occurs when a plaintiff chooses the inappropriate court 
while challenging government actions in national trade. In the Com 
mission's experience, have there been any instances where litigation 
of foreign trade issues in the Federal district courts has caused 
confusion?

Mr. STEIN. Yes. There have been instances where it has caused con 
fusion. We have heard a couple of them this morning. It is the SCM 
case and the Sneaker Circus litigation. Both involved Commission 
determinations. In both cases, we find ourselves defending actions in 
differing forums.

It has been a problem to us. In the SCM case, for example, where the 
plaintiffs went first to the district court and then—and presently—the 
customs court, a dumping determination was taken in 1972. I'm sorry,
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conditions in these markets change rapidly. If, after another year or 
so of litigation, there is a finding—although I doubt it—and if the 
finding is not favorable to the United States, it is not clear what will 
happen then. Will we go back and 'have dumping duties 'assessed on 
the record that would be, at the point, 5 years old? Would we just 
simply reinvestigate ? That could be done now. Unless we have prompt 
review, and unless there is a mechanism whereby people can challenge 
commission decisions expeditiously, without having to wait for en 
trance into the country and then undergoing this process situation^ 
we think meaningful judicial review is precluded.

Senator DECoxciNi. I have no further questions.
We want to thank you for your testimony.
Our next witness will be llobert Herastein, Chairman, Standing 

Committee on Customs Law of the American Bar Association.
He is accompanied by Mr. Joseph S. Kaplan, a member of the In 

ternational Trade Committee.
Gentlemen, we are pleased to have you here.

STATEMENT OP ROBERT E. HERZSTEIN, CHAIRMAN, STANDING COM- 
MITTEE ON CUSTOMS LAW, AMERICAN BAR ASSOCIATION, ACCOM- 
PANIED BY JOSEPH S. KAPLAN, CHAIRMAN, SUBCOMMITTEE ON 
CUSTOMS COURTS AND PROCEDURES, SECTION OF INTERNA 
TIONAL LAW
Mr. HKRZSTKIN. Thank you, Senator. We will highlight our state 

ment, and we would like it inserted into the record.
Senator DECONCINI. Without objection, your entire statement will 

be inserted into the record at this point.
[Material follows:]

STATEMENT OF ROBERT E. HERZSTEIX, CHAIRMAN, STANDING COM 
MITTEE ON CUSTOMS LAW, AND JOSEPH S. KAPLAN, MEMBER, IN 
TERNATIONAL TRADE COMMITTEE, SECTION OF INTERNATIONAL 
LAAV, AMERICAN BAR ASSOCIATION
Mr. Chairman, I am Robert E. Herzstein, Chairman of the American Bar Asso 

ciation's Standing Committee on Customs Law. With me today is Joseph S. Kap- 
tan, a member of the International Trade Committee of the International Law 
Section. Wo appreciate this opportunity to appear before you today to present the 
views of the American Bar Association on S. 2857.

By way of introduction, the following issues dealt with in the bill have gained 
the support of the ABA:

1. expansion and clarification of the subject matter jursidiction of the Customs 
Court;

2. plenary .indicia' powers for the judges of the Customs Court; 
H. appointment and tenure of Customs Court judges without reference to polit 

ical affiliation;
4. greater ^"Ct'ss to the Customs Court for parties affected;
5. resolution of apparent jurisdictional conflicts between the Customs Court 

and the district court which have the effect of barring access to judicial review.
Because S. 2857 does not achieve these goals, the ABA recommends that S. 2857 

not be enacted in its present form.
In th : H presentation wo will concentrate upon the major issues raised by the 

bill which prevent our endorsement. Although we will not now dwell on this 
aspect, it is also undeserving of enactment because it is flawed by faulty drafts 
manship. Indeed, we consider the technical defects in the bill so substantial that 
they would probably engender years of litigation over who may sue and about 
what.
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POSITION OF THE AMERICAN BAR ASSOCIATION

The American Bar Association, through its Standing Committee on Customs 
Law and the Sections of Administrative and International Law, have for the 
last several years been increasingly interested in the operations of the various 
executive agencies concerned with international trade and the apparatus for 
administrative and judicial review of the decisions of these agencies. By resolu 
tion, the ABA has developed policies dealing with the most important subjects 
of S. 28o7 which we would like to briefly summarize. The resolutions are set fortli 
in their entirety in the appendix attached to this statement. (The footnotes cor 
respond to the Resolutions appearing in the appendix.)

RESOLUTIONS OF THE ABA

1. The status of Customs Court judges should be the same as judges of the 
district courts and other Article III courts.

2. The powers of the customs courts should be the same as the powers of the 
district courts, including the power to grant preliminary relief in appropriate 
cases.

3. There should be increased access to judical review of Federal actions re 
lating to imports.

4. The subject matter jurisdiction of the Customs Court should be clarified.
5. A comprehensive system of judicial review of federal actions based on the 

customs laws, and, when appropriate, other laws regulating the importation of 
merchandise should be established.

G. Jurisdictionul conflicts between the Customs Court and the district courts 
should be avoided.

There is no doubt that the importance of the work of the customs courts is 
growing. The volume of United States international trade and its importance 
to the economy increase significantly each year. The impact of imports on 
all levels of the domestic economy is greater, and so is the need for a resolution 
of disputes between the government and parties affected by its decisions under 
the various laws governing international trade.

Congress has increasingly recognized the need for access to impartial judicial 
review oi! governmental decisions affecting imports in order that justice may be 
done for all persons affected by such decisions, including domestic producers as 
well as importers. The present system is defective because there are many such 
decisions which at present are not reviewable or are reviewable in circum 
stances which provide little or no relief. One example of this is the refusal to 
permit entry of goods allegedly subject to quota, which the government con 
tends are not accompanied by a correct visa.

Another (-xisting defect is that the Court is hamstrung in exercising its 
responsibilities because, as a matter of settled law, it lacks critical equitable 
powers; it may only entertain cases and controversies which have often reached 
a degree of riixjness that could make equitable relief too late to be useful, and 
it cannot fashion equitable remedies when they are appropriate.

Since its creation 50 years ago the Customs Court, building upon the precedent 
of other judicial or quasi-judicial bodies, has developed considerable expertise 
in understanding the problems of intertionai business as it effects valuation for 
duty, and in interpreting merchandise classification systems. As a single court 
which sits throughout the United States, it has also assured that a constitutional 
requirement of uniformity of treatment of exports will be maintained.

These similar qualities of the Customs Court make it desirable that the ex 
pansion of access to judicial review of certain decisions of federal agencies relat 
ing to imports would most appropriately be carried out in the Customs Court. 
Jn other cases, not calling upon their particular expertise, exclusive jurisdiction 
in the customs courts is neither necessary nor deirable.

We expect that the testimony presented to this committee during these hear 
ings will show a broad consensus, for expanding the jurisdiction and responsi 
bilities of the Customs Court to meet the challenges presented. Unfortunately, 
S. 28T)" is not now drafted to meet these needs.

S. 2857 is critically deficient in several respects:
1. Subject matter jurisdiction.—This is obfuscated rather than clarified. Article 

III of the bill begins with a broad grant of subject matter jurisdiction. In suc 
ceeding sections language is employed of such particularity as to cast significant 
doubt on, if not actually to contradict, the scope of the broad jurisdictional grant. 
If the jurisdictional grant is intended to be broad, the justification for vesting 
such broad jurisdiction exclusively in the Customs Court is not apparent and
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should be explained. If the grant is intended to be limited, the limitations should 
he clear and the reasons for the limitations should be made known so that this 
committee and the public may properly evaluate them.

2. /Scope of review.—S. 2857 contains several provisions governing the scope of 
review, some set out in a section titled "Scope and standard of review" and others 
scattered throughout the bill. The effect is to make the scope of review uncertain. 
Clear standards consistently applied are necessary. These should provide for trial 
de novo in all matters except those which have been decided pursuant to the Ad 
ministrative Procedure Act or procedures equivalent thereto. Those decisions 
should be reviewable as to the substantiality of the evidence and on questions of 
law.

3. Causes of action.—The bill appears to create new subject matter jurisdiction 
but does not create causes of action to coincide with the jurisdictional grants. 
The absence of such parallel causes of action makes the expansion of subject 
matter jurisdiction useless and illusory. The solution is to provide the necessary 
causes of action.

4. Exclusivity of subject matter jurisdiction.—The apparent broadening of sub 
ject matter jurisdiction to the Customs Court on an exclusive basis along with 
the granting of equity powers is unwise. The Customs Court should have exclu 
sive jurisdiction over matters within its special competence—for example, the 
classification and valuation of imported products. But there is no reason why 
jurisdiction over issues not calling for such expertise should be so limited. The 
district courts are equally able to determine, for example, whether an imported 
product is in compliance with the food and drug laws or other 8&fe*y and regula 
tory requirements.

~). Parity of access and relief.—Congress has for some time sought to assure 
that domestic producers and importers would have equal access to judicial review 
of decisions within the reviewing jurisdiction of the Customs Court. Under S. 2857 
there is considerable reason to believe that the terms of access, scope of review 
ami relief available to domestic producers as presently provided by section 51(5 
of the Tariff act will actually be less than under existing law. Even if not, 
expansion of subject matter jurisdiction should be undertaken in a way which 
preserves parity between importers and domestic producers.

fl. Exhaustion, of remedies, equity poivers and declaratory judgment.—The 
customs courts interpret the law as not permitting them to grant preliminary 
equitable relief. S. 2857 would authorize such relief, hut not if the claim of ir- 
repnrable iniury which motivates the demand for preliminary injunctive relief 
involves "financial loss". The Customs Court only adjudicates commercial cases 
which involve "financial loss". The conclusion which must be drawn is that 
the hill's provisions of preliminary injunctive relief is illusory.

7. Right f.f transfer.—A major purpose of S. 2857 is to provide the Customs 
Court, and. its judges with status equal to that of the district courts. It is in 
evitable that persons not well acquainted with the lines of demarcation between 
Customs Court jurisdiction and district court jurisdiction will file suits in the 
wrong oourt. Subject to timeliness, cases filed in the wrong court should be 
transferable to the right court. This power is not adequately provided in 
S. 2P57.

8. Seto?, demand and counterclaim.—S. 2857 would permit the United States 
to flpsr-rt. a set-off, demand or counterclaim arising out of any import or export- 
related transaction. The only apparent reason for such a special grant of subject 
mater jurisdiction for the sole benefit of the government is to make litigants 
think twice before seeking to exercise their rights against the government in the 
Customs Court. This provision would, for example, in a suit brought by a private 
party to comi)el the collection of an antidumping duty, permit the government 
to counterclaim for additional taxes under Section 482 of the Internal Revenue 
Code or for a civil penalty on account of an alleged violation of the Arms Con 
trol Act. even though the subject of the counterclaim is totally unrelated. This 
authority is not needed since the government has adequate access to the courts 
for resolution of disputes. Furthermore, such a grant would only confuse the 
issues and present questions which are well beyond the special expertise of the 
Customs Court.

The summary presented above does not even touch upon the problems of 
drafting and various other technical deficiencies, many of which are quite seri 
ous. Tn our judgment, these many problems cannot be solved through a simple 
marking-up of S. 2857, but require a complete revision based upon adequate 
consideration with due regard for the comments received at these hearings.
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RECOMMENDATIONS OF THE ABA

A. The Customs Courts should have the plenary powers as other Article III
courts

The broad range of activities of the several federal agencies which make 
decisions affecting imports raise the full gamut of questions about the behavior 
of governmental officers. A well designed system for judicial review of these 
activities must insure prompt and speedy access to the courts to assure due 
process. In particular, the courts must have the right to restrain or compel cer 
tain action of governmental officers, and others, iu the performance of their 
official duties.
Ji. The selection and tenure of custom courts judges should be without reference 

to political affiliation
This recommendation reflects the status of the Customs Court as an Article 

III Court. The present situation is analogous to the appointment of commis 
sioners to serve on administrative agencies rather than the appointment of 
judges. We believe that there is little, if any, controversy regarding this 
recommendation,
<7. Subject matter jurisdiction

1. All final federal actions relating to imports should be reviewable; cases filed 
iu the Customs Court because they have a merely coincidental relationship to im 
ports should be subject to transfer to the district courts.

Some expansion of subject matter jurisdiction in the Customs Court is appro 
priate, particularly subject matter in which the Customs Court is expert. Except 
in such cases, however, there is no need for exclusivity. Cases filed in the Customs 
Court or in the district court which belong in the other court, should be subject 
to transfer on a motion analogous to forum non convenient,

2. Decisions of the Secretary of Commerce and the Secretary of Labor involv 
ing relief from injury due to imports should be reviewable in the Customs Court 
and appealable to the CCPA.

Determinations of the Secretary of Labor under the Trade Act of 1974 and of 
the Secretary of Commerce under the Florence Agreement and the Trade Act of 
3074 are not different in kind from various decisions of the International Trade 
Commission of the Secretary of the Treasury which S. 2857 would make triable 
in the Customs Court. There is no sound reason to continue the historical practice 
of permitting direct appeal of these matters to the CCPA.
D. All causes of action necessary to implement the subject mailer jurisdiction of 

the Customs Court should be created
K. Judicial review should be by trial de novo except for review of APA or APA 

type decisions, which should be limited to questions of law and substantial 
ity of evidence

The ordinary scope of judicial review should bo sufficiently broad to assure that 
all relevant facts have been properly weighted by an impartial adjudicator and 
that the law has been properly applied to the facts. If the decision under review 
has not been the subject of an Administrative Procedure Act hearing and de 
termination trial should be de novo.
F. Intervention in the Customs Court by persons affected by can*'*, or contro 

versies before the court should be permitted on the same louts as in the 
district courts

"While the Customs Court adjudicates controversies between the government 
and private interests tin- matters which it determines are often of considerable 
diivt interest to private parties and the members of the public at large. For 
example, a considerable body of law has been developed in the district courts 
on the standards to be applied in granting a right of intervention. "We believe that 
such judsje-made law provides appropriate standards to determine which parties 
have an adequate interest to justify intervention.

CONCLUSION
1. Our presentation concentrates on major policy issues raised by S. 2S57 

which should be more thoroughly and clearly dealt with.
2. The drafting of the bill is somewhat faulty.
.'}. The ABA looks forward to working with you with a view toward the intro 

duction of a new bill which will carry out the purposes stated in the introduction.
32-020—78———7
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Mr. HERZSTEW. I should say that Mr. Kaplan, in addition to being a member of the International Trade Committee, is chairman of tho Subcommittee on Customs Courts and Procedures.The questions in this bill, that is, a number of them, have been ot concern to the ABA for a number of years, and the various resolu tions adopted fry the ABA which we have supplied you as an appenr dix to our testimony indicate tho points with which the ABA has been primarily conoerne'd. Our prepared statement lias not covered every 

question'in the bill.This is a fundamental structural reform which is an important part of the judicial system and, as such, the ABA is very much interested in it. Mr. Kaplan will give you our detailed testimony.Mr. KAPLAN. Good morning, Senator. We will, of course, summarize our written presentation.
By way of introduction, tho following issues dealt, with in the bill have already gained the support of the American Bar Association: first, expansion and clarification of the subject matter jurisdiction of the Customs Court: second, plenary judicial powers for the judges of the Customs Court1 : third, appointment and tenure of Customs Court judges without reference to political affiliation; fourth, greater access to the Customs Court for parties affected: fifth, resolution of appar ent jurisdicfional conflicts between tho Customs Court and the district court' which have the effect1 of barring access to iudicial review.However, wo do not believe that S. 2857 achieves those goals. Be en use it dws not. the ABA recommends that S. 2S57 not bo enacted in its present form.
In this presentation, wo will concentrate on the major issues raised by the bill which prevent our endorsement. Although wo will not dwoll oiHhis aspect, at this time, it is nl«o undeserving of enactment because it is flawed in its draftsmanship. Indeed, wo consider some of tho tech nical defects in eho bill so substantial that they are likely to engender years oMitigation over who may sue and about what.Wo. think that those should be cleared up before the bill is presented to fhe Congress for enactment.
Tho American Bar Association, through its Standing Committee on Customs Law and the Sections of Administrative and International Law. has for the last several years been increasingly interested in the operations of the various executive agencies concerned with interna tional trade and with the apparatus for administrative and judicial review of the decisions of those agencies. By resolution, tho ABA has developed policies dealing with the most important snl iee..s of S. 2857. Those arc sot forth in tho appendix to our written tesliz/iony.There is no doubt that the importance of the work of'the Customs Court is growing. Tho volume of F.S. international trade and its im portance to the economy increase significantly each year. The impact of imports on all levels of the domestic economy is greater, and so is the need for a resolution of disputes between tho government and par ties affected by its decisions under the various laws governing inter national trade.
Since its creation 50 years ago, the Customs Court, building upon tho precedents of other earlier judicial or quasi-judicial bodies has developed considerable expertise, in understanding tho problems of international business as it affects valuation for duty, and in interpret-
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ing merchandise classification systems. As a single court which sits 
throughout the United States, it has also assured that the constitu 
tional requirement of uniformity of duties and imposts on imports 
will be maintained.

These singular qualities of the Customs Court make it desirable that 
the expansion of access to judicial review of certain decisions of Fed 
eral agencies relating to imports would most appropriately be carried 
out in the Customs Court. In other cases, however, which do not call 
upon the particular expertise of the Customs Court, and as to M-hich 
the constitutional requirement of uniformity does not apply, exclusive 
jurisdiction in the Customs Court may be neither necessary nor 
desirable.

We expect that the testimony presented to this committee during 
these hearings will show a broad consensus for expanding the jurisdic 
tion and responsibilities of the Customs Court in order to meet the 
challenges presented. Unfortunately, S. 285T, as it is now drafted, 
does not meet these needs.

The bill contains several provisions governing the scope of review, 
some set out in a section titled "Scope and standard of review" and 
others scattered throughout the bill. The effect is to make the scope of 
review uncertain. Clear standards consistently applied are necessary. 
These should provide for trial de novo in all matters except those 
which have 'been decided pursuant to the Administrative Procedure 
Act or procedures equivalent thereto. Those decisions should be re- 
viewable as to the substantiality of the evidence and on questions of 
law.

With such general guidance from the Congress, we are sure that th« 
court will be able to properly delimit the scope of review.

For example, the ccurt may be relied upon the determine whether 
the President has exceeded his discretionary authority without fearing 
that the court will interfere with the proper exercise by the Piesident 
of his discretionary powers.

The apparent broadening of subject matter jurisdiction to the Cus 
toms Court on an exclusive basis, along with the granting of equity 
powers, is unwise. The Customs Court should have exclusive jurisdic 
tion over matters within its special competence, for example, the classi 
fication and valuation of imported products. But there is no reason 
why jurisdiction o\ar matters not calling for such expertise should be 
so limited.

The district courts are equally able to determine, for example, 
whether an imported product is in compliance with the food and drug 
laws or other safety and regulatory requirements. In these areas, juris 
diction should concurrent.

A major purpose of S. 2857 is to provide the Customs Court and 
its judges with status equal to that of the district courts. It is inevita 
ble that person? not well acquainted with the lines of demarcation 
between Customs Court jurisdiction and district court jurisdiction will 
file suits in the wrong court. Subject to considerations of timeliness, 
cases filed in the wrong court should be transferable to the right court. 
This power is not adequately provided in S. 2857.

The customs courts interpret the law as not permitting them to 
grant preliminary equitable relief. S. 2857 would authorize such relief
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but not if the claim of irreparable injury which motivates the demand 
for preliminary injunctive relief involves financial loss.

The Customs Court only adjudicates commercial cases which in 
volves financial loss. The conclusion which must be drawn is that the 
bill's provision of preliminary injunctive relief is illusory.

S. 2857 would permit the United States to assert a set-off, demand, 
or counterclaim arising out of any import- or export-related transac 
tion. This provision would, for example, in a suit brought by a private 
party to compel the collection of an antidumping duty, permit the 
government to counterclaim for additional Internal Revenue taxes 
under section 482 of the Internal Revenue Code or for a civil penalty 
on account of an alleged violation of the Arms Control Act, even 
though the subject of the counterclaim is totally unrelated. This au 
thority is not needed since the Government has adequate opportunity 
for judicial redress elsewhere.

The summary presented above does not even touch upon the prob 
lems of drafting and various other technical deficiencies, many of 
which are quite serious. In our judgment, these many problems can 
not be solved through a simple marking up of S. 2857, but require a 
complete revision based upon adequate consideration with due regard 
for the comments received at these hearings.

The Customs Courts should have the same plenary powers as other 
article III courts.

The broad range of activities of the several Federal agencies which 
make decisions affecting imports raise the full gamut of questions 
about the behavior of governmental officers. A well-designed system 
for judicial review of these activities must insure prompt and speedy 
access to the courts to assure due process. In particular, the courts 
must have the right to restrain or compel certain action of govern 
mental officers, and others, in the performance of their official duties.

The selection and tenure of customs courts judges should be with 
out reference to political affiliation.

This recommendation reflects the status of the Customs Court as an 
article III court. The present situation is analogous to the appoint 
ment of commissioners to serve on administrative agencies rather than 
the appointment of judges. We believe that there is little, if any, con 
troversy regarding this recommendation.

As for subject matter jurisdiction, all final Federal actions relating 
to imports should be reviewable. Cases filed in the Customs Court be 
cause they have a merely coincidental relationship to imports should 
be subject to transfer to the district courts.

Some expansion of subject matter jurisdiction in the Customs Court 
is appropriate, particularly subject matter in which the Customs Court 
is expert. Except in such cases, however, there is no "need for exclusiv 
ity. Cases filed in the Customs Court or in the district court which 
belong in the other court, should be subject to transfer on a motion 
analogous to forum nonconveniens.

Decisions of the Secretary of Commerce and the Secretary of Labor 
involving relief from injury due to imports should be reviewable in 
the Customs Court and appealable to the CCPA rather than review- 
able originally in the CCP A.

All causes of action necessary to implement the subject matter juris 
diction of the Customs Court should be created in this bill.
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Judicial review should be by trial de novo except for review of APA 
or APA-type decisions, which should be limited to questions of law 
and substantiality of evidence.

Intervention in the Customs Court by persons affected by cases or 
controversies before the court should be permitted on the same basis 
as in the district courts.

To conclude, our presentation concentrates on m~jor policy issues 
raised by S. 2857 which should be more thoroughly and clearly dealt 
with.

AVe believe that the drafting of the bill is faulty.
Thank you.
Senator DECONCINI. Thank you very much, Mr. Kaplan. I can't 

give much encouragement for a new bill. Nevertheless, I intend to 
make corrections in this bill. We are glad to have thsse problems called 
to our attention as you have just done.

There are a number of points that you raise here. One thing you 
mentioned in particular does stick in my mind. That is the objection to 
counterclaims. Is this only because of your fear of the Government 
getting into extraneous matters not normally before the Customs 
Court, or do you believe the Government should not have to counter 
claim at all ?

Mr. KAPLAN. The Government, at present, has the right to assert a 
claim if it is related to the same transaction. It cannot assert a coun 
terclaim. The Customs Court cannot, at the present time, grant a 
money judgment.

Senator DECONCINI. You don't think they should be able to grant 
a money judgment?

Mr. KAPLAN. I would have to speak for myself in this connection 
inasmuch as the ABA has not taken a position on that question.

However, I believe that the Customs Court should not grant money 
judgments. At present it does not. At present the Customs Court finds 
the law and directs the administrative officials to make the necessary 
liquidation based upon the decision of the court.

Often there are many things tied up in the liquidation which are 
not before the court. The liquidation is often a highly technical proc 
ess which would lead me to conclude that it would be inappropriate 
for the court to be asked to grant money judgments. I believe that the 
present system, in connection with your question, is satisfactory.

Senator DECONCINI. Given what you have just said, if the appro 
priate agency would then only have the jurisdiction of setting the 
amount for the money judgment, would it then be appealable?

Mr. KAPLAN. I am sorry. You say if the——
Senator DECONCINI. If the court could not issue a money judgment 

and can only refer it back to the agency to make their determination 
of value, then is that appealable?

Mr. KAPLAN. That is, and ought to remain, appealable. In other 
words, let's assume that the Customs Court in a 516 action, an action 
under section 516 of the Tariff Act, directs the Secretary to make a 
determination of sales at less than fair value, the Secretary then pro 
ceeds through officers properly delegated, to make such liquidations. 
He assesses antidumping duties. That calculation would then be re- 
viewable in the Customs Court. I believe that is proper and should 
continue to be present in the law.
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Senator DECoxcixi. Does it cause a great deal of delay, that is, the 
ability to constantly delay the final determination of the matter?

Mr. KAPLAX. It could. But, on the other hand, a liquidation of an 
•entry involves all aspects of the merchandise covered by the entry. 
In a single case there should be questions of normal value for duty, 
amount of dumping duty under the Antidumping Act, classification, 
nnd a myriad of other questions, whereas the only issue that is before 
the court of determination is the amount-and the applicability of the 
antidumping duties. I think it would be inappropriate to ask the court 
to go into all those other things.

Senator DuCoxciNi. It would be the same position as to any counter 
claims by the Government. You don't think they should be able to go 
into other matters ?

Mr. KAPLAX. I really think the bill, as drafted, presents a very ser 
ious question in that it creates special subject matter jurisdiction for 
the benefit of the Government exclusively. The bill does not permit 
persons challenging a governmental decision to do so in the Customs 
Court. For example, the government has refused to grant an export 
license despite the fact that schedule B is based upon the TSUS which 
is a subject matter which might very well lie within the expertise of 
the Customs Court, but a private party cannot ask the Customs Court, 
under S. 2857, to rule on the denial of an export license. However, the 
Government would grant itself the right to have determinations re 
garding exports ruled upon by the Customs Court if it is convenient 
because it would have to set up a counterclaim.

There is a significant disparity there between the rights of the Gov 
ernment and the rights of private parties.

Mr. HEIJZSTEIX. I think part of our problem with that provision is 
simply that it does allow the Government to bring in issues that have 
no relationship to either the case before the Customs Court or the 
special expertise of the Customs Court.

Senator DECOXCINI. But it still may have some direct relationship to 
the party before the court.

Mr. HERZSTEIX. That is right.
Senator DECoxcixi. Let's assume a legitimate claim is made. That 

would be a legitimate claim by the United States.
Mr. HERZSTEIX. Our feeling is that the United States has plenty of 

forums in which it could bring that claim.
Senator DECoxcixi. They do. But you know how it is in litigation. 

Once you are before the court, you certainly like to avail yourself 
of all remedies available and bring up other matters, even if those 
matters involve a counterclaim. As it is in civil litigation, you don't 
have to drop out of the court and file another action in the civil litiga 
tion. It doesn't seem right to me, just offhand, to -prevent the Govern 
ment from counterclaiming, assuming it is not frivolous, or just to 
cause harassment, which I know the Government sometimes partakes 
in, but——

Mr. HERZSTEIX. We are dealing with courts that are set up for special 
expertise.

Senator DicCoxcixi. Yes; it is a specialized court and maybe that 
is a justification.

Mr. HERZSTEIX. You might have, for instance,, an antidumping case 
where you are seeking the court's review of a highly technical thing,
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and the government comes in with an Internal Revenue issue related 
to the question of whether your company properly valued its exports 
to a subsidiary abroad and thereby unfairly or improperly reduced 
its income taxes.

Senator DfiCoxciNL Yes. But what about being restrictive on tho 
counterclaims which they could file? I do not have the language to 
suggest to you, but what if they could not go out of the scope or the 
jurisdiction of the Customs Court?

Mr. HERZSTEIX. If you could somehow keep it in the same ballpark 
of subject matter, then all right. But the present bills say that any 
kind of claim relating to export or import-related——

Senator DECoxcixi. Mr. Altier questions what would happen if you 
limit it to the entry.

Mr. KAPLAX. So it would arise from the same transaction ? 
Senator DECOXCINI. Yes.
Mr. KAPLAX. Then, at least, it is a reasonable concept. You can deal 

with it because there is parity and there is some kind of balance. It 
is not something that comes from left field.

Senator DECONCINI. That would be satisfactory in your judgment? 
Mr. KAPLAX. You would still have to deal with the question of 

whether it is appropriate for the Customs Court to grant money judg 
ments. We are not satisfied that that question has been satisfactorily 
answered.

Senator DECONCINI. I can understand if the Government got way 
off in some income tax case in which the statute was about to run, or 
something like that, and decided to file a counterclaim. It would be 
unfair to tie up the whole process in that instance. But if there was a 
legitimate counterclaim related to the entry or to the particular case 
before the Customs Court, I would hate to bar anyone from exercising 
that counterclaim. When you have an opportunity to solve the whole 
thing, then it would be better. The Government then would not have 
to file a separate action.

Mr. HERZSTEIN. I think if it is related to the expertise and the sub 
ject matter that is before the court, I think there is a lot more to be 
said for that.

Senator DECoxcixr. We have no further questions. 
Mr. HERZSTEIN. As a matter of perspective. I would like to make 

one comment in terms of the timing. The bill contains many different 
kinds of issues. I am sure you appreciate that.

There are the questions of the powers of the Customs Court. For 
instance, there is its power to grant preliminary relief, and to fashion 
equitable remedies, and the question of the status of the Customs Court 
judges. These are questions that are fundamental to the structure and 
the functioning of the court. They have been around for quite a long 
time. I think most of the controversy has been gotten out of those. I 
believe one of the first bills you introduced when you came into office, 
in fact, was addressed to those issues. That had been brought to the 
committee's attention in the previous session of Congress. 

Senator DECoxcixi. Yes.
Mr. KERZSTEIN. I did want to say this. We would hate to see those 

get lost in the maelstrom over many of these highly technical and 
much more controversial issues. If the bill as a whole appears to be 
failing to make progress because of these other questions, then we



would favor separating these out and going forward. Of course, there 
is much good in other parts of the bill, also, but there is much that 
troubles us such as the question of subject matter jurisdiction and, 
particularly, the apparently vastly excessive scope of the exclusive 
jurisdiction being vested in the Customs Court.

Maybe those can be worked out shortly.
Senator DECONCINI. We will make an effort to work them out. We 

will keep in the back of our minds the possibility of separating the two 
areas. However, it seems foolish to try to come back in the next Con 
gress and pick up pieces. We will appreciate your assistance.

Our next witness is Mr. Simon Katz, chairman of the American 
Importers Association's Importers Rights Committee. He is accom 
panied by Barry Nemmers, staff attorney of the American Importers 
Association.

We have some time constraints, Mr. Katz, pressing upon us due to 
Senate rules which allow us to meet for only 2 hours after the Senate 

goes into session. We would, therefore, ask that your statement be 
printed in the record at this time in its entirety. If you could keep 
,your presentation to 5 or 7 minutes so that we can get to the rest 
of the witnesses here before I have to close the hearings, we will be 
grateful. '

STATEMENT OF SIMON KATZ, CHAIRMAN, IMPORTERS RIGHTS COM- 
MITTEE, AMERICAN IMPORTERS ASSOCIATION, ACCOMPANIED 
BY RARRT NEMMERS, STAFF ATTORNEY
Mr. KATZ. Thank you, Mr. Chairman. That will be fine. 
Senator DECONCINI. Without objection, Mr. Katz' statement will be 

inserted into the record at this time. 
[Material follows:]

TESTIMONY BY SIMON KATZ, CHAIRMAN, AIA IMPORTERS RIGHTS COMMITTEE,- 
BARRY NEMMERS, STAFF ATTORNEY, AMERICAN IMPORTERS ASSOCIATION

Mr. Chairman and Members of the Committee: My name is Simon Katz. I am 
Executive Vice President of New York Merchandise Company which was estab 
lished in 1906 and is one of the largest importers of general merchandise. I have 
served for the past several years on the Presidential Advisory Committee for 
Trade Negotiations under Ambassadar Robert Strauss. I appear here in my 
capacity as chairman of the American Importers Association .(AIA) Committee 
which is studying the legislation under consideration today. I am also a Past 
President and Director of the AIA. I am accompanied by Barry Nemmers, staff 
attorney for AIA.

The American Importers Association is a non-profit organization formed in 
1921 to represent the common interests of the United States importing commu 
nity. AIA is the only association of national scope not limited to specific com 
modities or product lines. As such it is the recognized spokesman for American 
companies engaged in the import trade.

At present, AIA is composed of nearly 1300 American firms directly or in 
directly involved with the importation and distribution of goods produced out 
side the United States. Its membership includes importers, exporters, Import 
agents, brokers, retailers, domestic manufacturers, customs brokers, attorneys, 
banks, steamship lines, insurance companies, and others connected with foreign 
trade.

We welcome this opportunity to present our views on the Customs Court Act 
of 1978.

This bill presents a basic, yet complex and multifaceted question: What is 
the most effective allocation of jurisdiction over the judicial review of admin 
istrative actions affecting imports? The question can neither be quickly nor easily



answered in theory much less in the practicalities of enacting legislation. We 
commend this Subcommittee for taking on such a task.

As we examine the issues raised by this bill, we must remember where the 
ultimate effects of these proposed changes will fall. While most of the presons 
who will testify on this bill are attorneys, the real parties in interest to changes 
made in the Customs Court and CCPA jurisdiction and procedure are American 
companies engaged in international trade.

While the lawyers will be the ones who must operate day to day under the 
changes you make, they will do so only insofar as they are protecting the rigbts 
and interests of their clients. As we become immersed in the legal concepts and 
terminology embodied in this bill, it will be natural to lose sight of these parties. 
The purpose of any reform of the Custom Court and CCPA is not just to write 
a law which embodies principles of. jutsice and procedural efficiency, but to 
ensure that the rights of Americans engaged in international trade are protected 
by adequate judicial oversight of government action. And of course, to hold all 
parties to their responsibilities under the law.

One technical point we wish to make concerning, legislation to reform the 
Court's jurisdiction la that some reforms are more appropriately left to the 
Court itself to address through changes in its rules. An example of one such 
area is the bill's proposal to legislate standards concerning the admissibility of 
certain evidence in valuation cases (proposed section 2639). AIA questions the 
necessity of legislation which repeats provisions verbatim from the Court rules. 
See. e.g., Customs Court Rule 9.6. Matters relating to the probative value of 
evidence should be left to the Court to decide. Further, AIA questions the ra 
tionale behind requiring verification of affidavits offered by the importer with 
out requiring similar verification of such statements when offered by the 
government.

AIA feels that rather than examine the bill section by section at this stage, 
it would be more appropriate to discuss some of the concepts embodied In the 
bill. Many of them are proper and should, he enacted. Others need to be given a 
great deal of thought and discussion. Too many have been assumed to be gen 
erally accepted ideas when in fact they have not yet been given very much 
thought by the trade community. The idea of a comprehensive court of interna 
tional trade, for example, is new, and there has been little discussion of it 
within the international trade community or between the government and the 
trade. Major reforms need to go through the annealing process of thought and 
debate prior to enactment. Such discussion and negotiation preceded the legisla 
tion which resulted in the previous Customs Court Act in 1970. There has been 
almost no such consultation on this bill.

AIA's testimony therefore is largely conceptual in its approach to the bill and 
should not be considered as an exhaustive analysis. We will supplement this 
statement with au additional submission prior to the closing of the record.

AIA finds much in this bill which it supports, including the declared purposes. 
However, even those purposes raise conceptual questions which are not satis 
factorily answered by the specific provisions of this bill. The first declared pur 
pose—"to provide for a comprehensive system of judicial review of matters 
directly affecting imports, utilizing, wherever possible, the specialized expertise, 
of the United States Customs Court and Court of Customs and Patent Appeals, 
and the opportunity for ensuring uniformity afforded by the national jurisdic 
tion of these courts"—raises questions. The answers to those questions are 
assumed, but not answered, in the bill. For example, we should ask what role 
we want specialized courts to play in this country. The bill assumes expansion 
in the Customs Court with the retraction of the more general jurisdiction of 
the district courts. Historically, however, the Customs Court and its predeces 
sors were confined to questions of classification and value. These questions were 
felt to be too technical and time consuming for the district courts. Perhaps we 
should return to that concept and leave more general questions of international 
trade to the district courts with their less specialized perspective. We must ask 
which perspective would result in decisions best for the overall national interest. 
On the other hand, perhaps the Customs Court should become a true "Interna 
tional Trade Court" and also decide questions relating to exports. Legislation 
presently before another committee of this house (S. 1990) proposes to con 
solidate the administrative agencies whose missions involve International trade. 
Should judicial review also be so consolidated? In an action challenging a denial 
of an export license based on conflicting readings of Schedule B. the-classiflca- 
tion schedule for exports—which now Is very similar to the Tariff Schedules for 
imports—who is better qualified to answer the question than the Customs Court?
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(1) Even making further use of the uniformity afforded by the Court's na 

tional jurisdiction is not without problems. Because the Court sits primarily 
in only one city, access to the Court is made more difficult for importers in other 
regions of the country. While the bill does include provisions ameliorating the 
problem (e.g.. proposed section 2032(b) to provide that the date of postmark is 
deemed the date of filing), it does not cure it. The Court's permanent location 
in New York City presents various handicaps to importers and lawyers in other 
areas. This problem has been addressed a number of times but never completely 
solved. Perhaps some of the judges should sit permanently in the major ports of 
entry or rotate between an assigned list, of ports in a region.

(2) The second declared purpose—to prevent jurisdictional conflicts between 
the Customs Court and the district courts—addresses a serious problem. How 
ever, at least one of the causes of recent jurisdictional conflict if. not addressed 
in the bill. Present law (28 U.S.C. § 3582) vests exclusive jurisdiction in the 
Customs Court over actions involving the exclusion of imports from entry on 
delivery under any provision of the "customs law." Nowhere is this term defined. 
The bill retains this language which has long created confusion. For example, in 
two nearly identical cases where jurisdiction rested on this statute, the decisions 
of the Second and District of Columbia Circuits of the United States Court of 
Appeals are in conflict. The Second Circuit ruled that the Customs Court did 
not have jurisdiction over n challenge to restrictive footwear agreements nego 
tiated persuant to the Trade Act of 1974 and that jurisdiction rested in the 
district court. Sneaker Circus, Inc. v. Garter, 556 F. 2d 396 (2d Cir. 3977). The 
District of Columbia Circuit reversed a District Court decision nssuming juris 
diction and ruled that a challenge to the U.S. program regulating by quota the 
Importation of textiles and textile products into the United States clearly WHS a 
"customs law" and that the ease belonged in the Customs Court. Consumers 
Union v. Committee for the Implementation of Textile Agreements, 501 F. 2d 
872 (D.C. Cir. 1077).

While proposed section 1503 allows an action commenced in the wrong court 
to be transferred without prejudice to the appropriate court (which may or 
may not agree that it has jurisdiction), the proposed residual grant of juris 
diction in proposed section 1581 does not clearly settle the matter. Only statute 
by statute, and perhaps even circuit by circuit, could this matter be settled with 
out' some attempt to define ihe term "customs law."

The third declared purpose—to provide expanded opportunities for judicial 
review of actions directly affecting imports—should also be useful. Yet the bill 
in a number of its provisions grants expanded jurisdiction in one section and 
then confuses the grant in another. For example, proposed section 1583 grants 
exclusive jurisdiction to review final agency action of any agency which directly 
affects imports. Yet in that same section and again in subsection (g) the bill 
states that the section does not create a new cause of action. This overly 
cautious drafting does not belong. It is confusing and creates more questions 
than the section answers. The analysis accompanying the bill does not adequately 
explain its purpose. Again, in proposed section 1582, the Court is granted equity 
powers. Yet in proiiosed section 2636, the Court is prohibited from issuing an 
injxinction on grounds of financial loss. AIA contends that due to the strictly 
commercial nature of cases in Customs Court, very little remains of the grant 
of injunctive powers.

The bill contains other anomalies. AIA supports the provision allowing a 
defendant in a penalty case under section 502 (10 U.S.C. § 1502)—which must 
be brought Jn district court—to transfer the case to the Customs Court if he 
wishes to avail himself of that Court's expertise in customs law (proposed sec 
tion 1501). However, in doing so he may also have to forego more than a right 
to a jury trial. Legislation which is now before a conference committee (H.R. 
8140) would provide the defendant with de novo review in district court. 
Proposed section 1501, however, would limit the scope of review in Customs 
Court to the much more restrictive standard of the Administrative Procedure 
Act— arbitrary, capricious, or an abuse of discretion. It. is unlikely that many 
transfers would be made. Review in Customs Court should also be de novo. AIA 
questions whether this bill would allow the Customs Court to review a case 
where the importer chose to review only the amount of the penalty.

This transfer provision is deficient in other ways, as well. Transfer should 
be available to the defendant by right, not subject to the objection of the govern 
ment and discretion of the district court. Further, an importer should have the
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opportunity to institute judicial review of penalty cases himself, primarily to 
advance their resolution at the administrative lovol.

AIA fully supports Title II regarding the composition of the Court and the 
assignment of judges.

AIA strongly urges adoption of proposed sections 1532 and 2643 to grant 
the court all the powers in law and equity of, or as conferred by statute upon, a 
district court. The lack of powers in equity and under the Ail Writs Act (28 
U.S.C. § 1051 (a)) has been sorely felt.

The following comments suggest some of AIA's problems with specific sections 
of the bill.

AIA questions whether section 1583 may not be too broad. The jurisdiction to 
review final agency action of any agency which directly affects imports is not 
confined to agencies whose mission is trade related. It would seem to include 
actions of many other regulatory agencies such as the Consumer Product Safety 
Commission, the Food and Drug Administration, the Environmental Protection 
Agency, the Federal Trade Commission, and the Department of Agriculture. Many' 
statutes administered by these agencies include specific provisions for regulation 
of imports; other statutes regulate imports directly but under a single regulatory, 
scheme covering both imports and domestically produced goods. An example of 
the latter are the product standards of the CPSC for bicycles. Imported bicycles 
are subject to the same standards as are domestic bicycles, yet the problems of 
implementing these standards may be much more difficult for the importer— 
language barriers are only the beginning for him.

Under the Toxic Substances Control Act, importers faced an entirely different 
nnd additional set of problems with the promulgation of EPA rules for the 
compilation of n chemical inventory list. Many of these problems will arguably 
directly affect imports as TSCA becomes fully activated. Further, EPA is writing 
a separate set of regulations under TSCA to cover imports of chemical substances.

The question is this: Do we want the potential to exist for two separate and 
inconsistent lines of decisions interpreting TSCA or any other regulatory scheme? 
As we read this bill questions involving imported chemicals will go to the. 
Customs Court; those involving domestic chemicals will go to district court

The language in section 158C(a) "imposed on importation" may not allow- 
review of liquidated damages imposed on the importer when Customs goes-, 
against his bond months after the importation. The section should be clarified.

Judicial review of drawback decisions under section 1587 should be available- 
cs soon as the rate is denied. Review should not be delayed uulil the importer- 
lias completed the. drawback process and payment is denied.

AIA is opposed to the grant of jurisdiction to render judgment on any set-orf, 
demand, or counterclaim in proposed section 1592. This provision will have a 
serious chilling effect on importer litigation since it immeasurably increases his 
risk. At present, the government may introduce a counterclaim as a defense, 
but the Court cannot enter judgment for more than was at Issue prior to the 
introduction of the counterclaim. This section goes far beyond that Judicial 
review is a vehicle to provide a restraint on erroneous government actions. This 
section is an ill-disguised effort to discourage tl : public from availing itself of 
this safeguard. Alternative classifications or valuations are more properly intro 
duced at the administrative level. Unrelated claims should be pursued in other 
actions. The concept embodied in this section does not parallel the ground rules 
for review of other agency actions. At the very least this provision should be 
limited to claims relating to the specific entry before the Court. Certainly the 
inclusion of claims arising out of export related transactions should be deleted. 
Why should the Court be granted jurisdiction over export issues in only these 
instances 'i

Proposed section 2631 which allows "any person adversely affected" to bring 
suit is troublesome largely because its implications are broad and not fully 
determined. The Subcommittee should give careful attention to the possible 
effects of this concept. While in some cases it would operate to the benefit of all 
interests, in other instances it would enable domestic competitors to divert an 
importer's resources on frivolous grounds, AIA recognizes, however, the principle 
of justice involved, and the need to hear diverse interests in some cases. We see 
a further, difficulty. While importers must expend .resources pursuing their claims 
through an administrative agency before obtaining judicial review, other 
adversely affected parties would initiate their actions in the Customs Court. We 
feel that cases brought under section 2631 should also be filtered through the 
administrative process where the procedures are less formal and expensive.
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We also oppose the elimination of the summons as the means of commencing 
an action. The summons is a useful vehicle. It does not require an answer from 
the government and yet often serves as a basis for settlement through stipulation. 
Many cases involving identical or similar questions of law can be brought to court 
by summons. All hut one may be left dormant and unanswered while the "test" 
case is decided. After the decision is final, most of the cases still at the summons 
stage will be settled on the basis of that decision. We strongly support the reten 
tion of the present summons procedure.

Proposed section 2635(a) takes away from the importer the right to a notice 
of denial of a protest which he was given in the 1970 Court Act. Under this bill 
Customs need not, and indeed may have little incentive, to mail notices of denial 
since the protest is deemed denied after two years. It seems only equitable for 
Customs to issue notices—as they are now—rather than to require importers, 
attorneys and brokers to maintain extensive and long term "tickler" files.

Proposed section 2639(a) should be deleted for all actions. As a principle of 
administrative law and agency determination is given extra weight, but the 
principle should not be elevated to the level of establishing a higher burden of 
proof.

Proposed section 2641 (b) preserves ths confidentiality only of information 
received from certain sources. The provision should be Broadened by deleting the 
words "of a non-party to the action or of a party or in. ormation provided to the 
United States by foreign governments or foreign persons."

AIA recognizes that proposed section 2646 restates existing law but feels that 
a justification must be made for its retention.

A number of significant issues are not included in this bill. For example, the 
bill does not address a discriminatory procedure in the present law. The importer 
now has no right to an appeal from a dumping finding—whether on the determi 
nation of sales at less than fair value or of injury to the domestic industry*- 
parallel to that given domestic manufacturers under section 516. The domestjl 
party may appeal immediately, but the importer must wait until goods are enteretf 
and a dumping duty is assessed. The wait is often long; e.g./importers of televi 
sion receivers have only this spring been able to challenge the antidumping find 
ing of 1970 because entries of merchandise subject to dumping were not liqui 
dated. In the meantime the importer must operate under the threat of dumping 
duties and must post bonds. Proposed section 2636 (d) does not appear to cure 
this defect. The analysis would even confine the section to perishable merchandise. 
This inequity should be corrected.

The bill does not provide standing for foreign exporters. In dumping cases in 
particular, they are often the real parties in interest and participate directly in 
the administrative investigation.

We would ask the Subcommitee to reconsider the requirement in present law 
that, all duties be paid as a condition precedent to bringing a ease in Customs 
Court. In cases involving large sums of money, this can operate as an unfair 
penalty on the importer.

Finally, we pronose that, this Subcommittee consider the creation of a small 
claims division within the Customs Court. This concept has been casually dis- 
eiiss*>d for years and needs to be aired on a serious level. Members of AIA have 
cited many examples of cases which are not worth pnrsuine in a full scale court 
proceeding because of the time and expense required. While the attorneys who 
practice before the Court have expressed a willingness to take cases which do not 
fully pay their way. as a practical matter few of these cases actually are litigated. 
Because it is a matter of proving what has not been done, we cannot accurately 
estimate what use would be made of this division, except to say that such cases 
do exist. The division would hear cases with an amount at issue somewhere be 
tween $1000 and $5000.

Its jurisidiction probably should be limited to classification and value cases. 
Decisions could be issued from the bench or after deliberation. The decisions 
would not carry precedential value and would not be appealable. A similar di 
vision already exists in the U.S. Tax Court and would provide a ready model. 
(U.S. Tax Court, Rules of Practice and Procedure, Rules 170-179, 183. That 
division is authorized under 26 U.S.C. 7463.) One objection, which has been 
debated, is whether a judge would find it possible to objectively decide issues 
in a full proceeding which he bad previously decided in the small claims divi 
sion. Whether this is a real problem is arguable, certainly. One possible solution 
is to have a magistrate hear small claims cases under the supervision of a 
judge as is done in the Tax Court. This would also enable the Customs Service
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to more readily prevent the potential "grapevine"' effects of small claims deci 
sions. The point to remember is that a small claims division would allow im 
porters, both large and small, to obtain access to the court to correct erroneous 
agency actions without confronting legal expenses greater than the amount of 
the claim.

In conclusion, AIA feels that this bill serves a useful purpose in generating 
serious discussion about shortcomings in the availability of judicial review of 
administrative actions affecting international trade. The bill, however, has 
serious defects—some of which we have mentioned. Much work remains to be 
done.

AIA is willing to do all it can to assist this Subcommittee in its task.
Mr. KATX. My name is Simon Katz. I am executive vice president of 

New York Merchandise Co. which was established in 1906 and is one 
of the largest importers of general merchandise. I have served for 
the past several years on the Presidential Advisory Committee for 
Trade Negotiations under Ambassador Robert Strauss. I appear here 
in my capacity as chairman of the American Importers Association, 
or AIA, committee which is studying the legislation under considera 
tion today. I am also a past president, and director of the AIA. I am 
accompanied by Barry Nemmers, staff attorney for AIA.

The American Importers Association is a nonprofit organization 
formed in 1921 to represent the common interests of the U.S. import 
ing community. AIA is the only association of national scope not 
limited to specific commodities or product lines. As such, it is the 
recognized spokesman for American companies engaged in the import 
trade.

At present, ATA is composed of nearly 1,300 American firms directly 
or indirectly involved with the importation and distribution of goods 
produced outside the United States. Its membership includes import 
ers, exporters, import agents, brokers, retailers, domestic manufac 
turers, customs brokers, attorneys, banks, steamship lines, insurance 
companies, and others connected with foreign trade.

We welcome this opportunity to present our views on the Customs 
Court Act of 1978.

Mr. Chairman, I would like to approach this bill today from a dif 
ferent direction than our written statement does. Our statement was 
written more from an attorney's point of view. I am an importer, but 
not an attorney and I want to speak from an importer's perspective. 
This is appropriate not only because AIA has importer and attorney 
members but also because the bill should be examined from both 
perspectives.

I will begin with general comments on the way importers view the 
courts and what role thev play for importers. Later, I will try to tie 
these perceptions in with what this bill should do.

Importers generally have little contact with Customs Court or the 
Court of Customs and Patent Appeals. They will rarely, if ever, see 
them in action whereas they do have constant contact with the Customs 
Service. When they think of the Government in connection with their 
business, they usually think of Customs as the predominant regula 
tory agency. Yet, when pressed to consider the courts, they would not 
deny their need for an adequate system of judicial review. More and 
more, however, they are finding the court to be an essential element 
in connection with t'ueir business.
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There are several reasons for this growing awareness of fhe poten 
tial for dispute settlement in the courts. First is the increasing amount 
of Government regulation. Since the Trade Act of 1074, particularly,
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so-called unfair import practices section—has been applied in new 
ways. The number of restrictive trade agreements has increased; 
there are more quotas as a result of the orderly marketing agreements 
established by the STR.

There lias been an increase in the regulation of agencies which we 
think of as domestically oriented. The CPSC, EPA, FDA, the Fish 
and Wildlife Service, and others are deeply involved in enforcing 
regulaf ions or standards in the import trade.

A second reason for growing use of the courts is the increasing com 
plexity of imported merchandise. In 20 years we have gone far be 
yond importing trinkets from the. Far East. Imports now include 
•sophisticated electronic and optical equipment, heavy machinery, com 
plex chemicals, an occasional floating dry dock or even an entire 
Tmd're. The initial stop in making an entry—the assismment of a 
tariff classification—often requires much expertise. Obviously, the 
more complex the questions become, the more opportunity for differ 
ences of opinion and disagreement.

Third, the courts are in the news more often today because inter 
national trade, which formerly was a relatively unimportant national 
question, has become a central issue in our national economy and social 
structure. We depend on international trade not only to supply a 
growing volume of previously imported products but also for an 
increasingly diverse range of articles and commodities.

Because of these elements—the expansion of regulation, increasing 
complexities, and a rise in the significance of international trade— 
|he courts, both customs and district—have become important to the 
.importer.

If the courts are important to an importer, what does he need from 
them ? Importers have at least five fundamental requirements: First, 
and foremost, we need the assurance that any appropriate question 
will bo heard by a court and that an effective remedy can be applied.

Second, we need an impartial body with the expertise and experience 
to understand the issues and the intricacies of customs practice and 
procedure on an administrative level. This body should also possess 
an awareness of the details of the business of international trade and its 
differences from purely domestic trade.

Third, we need a court which is familiar with the practical relation 
ship between U.S. law and international conventions and treaties.

Fourth, we need ready access to a court which can act quickly and 
effectively on questions involving perishable, or seasonal, or fashion 
able merchandise.

Fifth, we need a system to settle issues involving small dollar 
amounts, whether in a full court .proceeding or a small claims division 
or a system of arbitration.

To a great extent the courts, customs and district, now satisfy these 
needs. To the degree the Congress can tailor the judicial system to
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bettor meet these needs, you will have improved the system. Once 
these needs are met, in this or any other bill, the remaining issues and 
provisions are tactical—provisions of concern for the attorneys pro 
tecting the importer's rights and interests.

Although it was not cast in those terms, S. 2857 basically is an 
examination of whether the importer's judicial review needs are being 
met, and if not, how best to meet them.

Wo applaud the purposes of this bill; they directly address our 
needs. We question, however, whether these purposes have been carried 
out by the provisions of the bill. We believe that the bill has raised 
sib many questions as it has answered. For example, is the appropriate 
method pi providing for a comprehensive system of judicial review of 
import issues to place these issues in one specialized court?

I stilted earlier that international trade has become a central na 
tional issue closely tied to many issues of domestic policy. Would these 
issues be viewed more realistically by a court familiar with the prob 
lems of corporate taxation, with' problems of product liability, and 
with the relationship between retailer and consumer?

Historically, this Nation has favored courts with generalized ex 
perience. Is ii appropriate to isolate international trade cases? Do we 
want to separate the judicial review of regulation of imported chemi 
cals from review of regulation of domestically produced chemicals? 
Do Ave want to confine the Customs Court to its historic role of deciding 
the numerous cases involving classification and value? Does the gen 
eral experience and expertise of the district courts provide a better 
perspective for decisions in such a crucial area? I do not know the 
answers to these questions.

This bill assumes the answers to these questions. We don't believe, 
however, that these questions have been given adequate consideration 
inasmuch as the trade community itself has not been brought into any 
such discussion.

The subcommittee should also ask whether the Customs Court should 
not also review questions concerning exports. This has been raised 
previously. Are these issues so different from import issues that they 
should not go to the Customs Court? In an action challenging a denial 
of an export license based on conflicting readings of schedule B, the 
classification schedule for exports—which now is very similar to the 
tariff schedules for imports—who is better qualified to answer the ques 
tions than the Customs Court?

We have many other problems with the way the bill's purposes are to 
be implemented. The bill properly grants equity powers to the court 
and we support this provision. Yet, because the court is national and 13 
situated in New York, it will be difficult for parties beyond that area to 
make full use of that new power. An importer's attorney in California 
'will not be in a position to have that power as quickly applied to 
perishable merchandise as will an importer's attorney in New York. 

There is a provision in the bill which allows a defendant in a penalty 
ease under section 592 of the Tariff Act of 1930 to request transfer of 
his case to the Customs Court. In the process, however, he loses his 
right to do novo review and must accept only a review for abuse of dis 
cretion. That condition effectively negates any benefits of transfer; 
few importers would use that provision as it is now written.
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Two other provisions are likely to make importers more cautious in 
making us* of their right to judicial review. At present when an^ im 
porter orings a case, he knows what the ceiling will be on his liability 
if he loses and, within a rough estimate, the costs of bringing the case. 
If, however, he may be faced with unknown and unrelated counter 
claims or setoffs. ho will not know the extent of his liability. If ad 
versely affected parties may intervene, he may be faced with greatly 
increased costs to answer new arguments.

We are concerned over another provision that takes away a r.igut 
granted to the 1970 Customs Court Act. Customs must now issue a 
notice to the importer or the broker when a protest is denied. "Under 
this bill, protests would be deemed denied after 2 years and no notice 
would have to lx> sent. Even if customs voluntarily sent notices in cases 
denied prior to the end of the 2-year period, it will have little incen 
tive to send them for protests denied by the running of the time 
limitation and importers and their brokers would bo forced to keep a 
tickler file of all protests filed over a 2-year period. Present practice 
demonstrates that this burden is unnecessary.

I would like to discuss briefly the idea of creating a small claims 
division within the Customs Court which we believe the subcommittee 
should seriously consider.

This concept has been casually discussed for years and needs to be 
aired on a serious level. Members of AIA have cited many examples 
of cases which are not worth pursuing .in a full scale court proceeding 
because of the time and expense required. While the attorneys who 
practice before the court have expressed a willingness to take cases 
which do not fully pay their way, as a practical matter few of these 
cases are actually litigated.

Because it is a matter of proving what has not been done, we cannot 
accurately estimate what use would be made of this division, except to 
say that such cases do exist. The division would hear cases with an 
amount at issue somewhere between $1,000 and $5,000.

Its jurisdiction probably should be limited to classification and value 
cases. Decisions could be issued from the bench or after deliberation. 
The decisions would not carry precedential value and would not be 
appealable. A similar division already exists in the U.S. Tax Court 
and would provide, a ready model.

One objection, which has been debated, is whether a judge would 
iind it possible to objectively decide issues in a full proceeding which 
he had previously decided in the small claims division. Whether this 
is a real problem is arguable, certainly.

One possible solution is to have a magistrate hear small claims cases 
under the supervision of a judge as it is done in the Tax Court. This 
would also enable the Customs Service to more readily prevent the 
potential "grapevine" effects of small claims decisions. The point to 
remember is that a small claims division would allow importers, both 
large and small, to obtain access to the court to correct erroneous 
agency actions without confronting legal expenses greater than the 
amount of the claim.



107

Mr. Chairman, I refer you to our written statement for our com 
ments on specific provisions in S. 2857.

I thank you for listening to this general discussion. It has been our 
intent to try to explain the broader context from which this bill arises. 
I have only skimmed the surface in doing so.

As you can see, we feel that the bill needs much work. Not merely 
redrafting, but a critical examination of its conceptual bases. In 1960 
and 1970, the Government and the trade community conducted a 
lengthy and detailed dialog, and give-and-take over the format of 
what eventually was enacted as the Customs Couit Act of 1970. That 
act, in retrospect, may not seem to have solved all our problems, but 
it was a solid and workable enactment. We expect no less from any 
statutory change.

At this time, however, the input from the trade community has been 
minimal—only a morning meeting on a predrafting memorandum and 
the submission of comments on the first draft of the bill. This lack of 
consultation leaves much work for this subcommittee. "We commend 
you for your willingness to devote the time to make any bill a solid 
one that truly represents the interests of all members of the trade com 
munity insofar as that is possible. We stand ready to assist you in any 
way we can.

Lastly. I would ask you again, to keep the importer and the im 
porting business clearly in mind as you work with this bill. Consult 
with the attorneys—it is their business. But don't forget the importer— 
ultimately it is his business, also.

Mr. Chairman, we will try to answer any questions the subcom 
mittee may have.

Thank you very much.
Senator DF.CONCINI. Mr. Katz, I want to thank you for your testi 

mony. We will pay particular attention, certainly, to the creation of a 
division of small claims in Customs Court. We had not gone into that 
in great detail. We will take a very close look at that. We thank you 
and your association for being with us this morning and for your fine 
testimony.

We have no questions at this time.
Mr. KATZ. Thank you very much.
Senator DECONCINI. Our next witness will be Leonard Meeker, Con 

sumers Union of the United States.
Mr. Meeker, we are pleased to have you. I am sorry for having to 

make things brief now. We will have to cut you off shortly, but please 
proceed.

STATEMENT OF LEONARD C. MEEKER, CONSUMERS UNION OF
UNITED STATES, INC.

Mr. MEEKER. The Consumers Union appreciates the opportunity to 
present our views to the subcommittee.

Senator DECONCINI. Without objection, your entire statement will 
be inserted into the record at this point.

5t2-6a«—78——8
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[Material follows:]

STATEMENT OF LEONARD C. MEEKER ON BEHALF OF CONSUMERS UNION or
UNITED STATES, INC.

Mr. Chairman, members of the committee, Consumers Union of Uniteu States, 
Inc.,* appreciates this opportunity to present testimony concerning S. 2857 deal 
ing with the jurisdiction of the Customs Court and the Court of Customs and 
Patent Appeals.

INTER-COURT TRANSFER OF CASES

Consumers Union has a special interest in ibis legislation. In recent years Con 
sumers Union has sought to obtain a judicial determination on the legality of 
quotas that were imposed by the federal government on textile imports without 
disclosing any disclosed standards of decision and without following any pro 
cedures to allow public participation. The economic consequence of these restric 
tions for consumers in the United States has been an additional cost of textile 
products in excess of several billion dollars per year. Consumers Union was un 
able to obtain a court decision on the merits because of jurisdictional problems 
in the federal courts. To illustrate the impasse encountered by Consumers Union, 
I should like to outline what happened in the litigation that was frustrated.

Acting under Section 204 of the Agricultural Act of 1956, the Executive Branch 
Committee for the Implementation of Textile Agreements ("CITA") imposed 
restraints on fhe importation of textiles without first making a reasoned de 
termination that the restraints were necessary because of actual or potential 
domestic market disruption, and without following the basic procedural require 
ments of the Administrative Procedure Act ("APA").

Consumers Union commenced an action in federal district court to secure a 
declaratory judgment that the restraints in question were invalid because CITA 
had not followed substantive standards in imposing them and bad not observed 
the procedural requirements of the APA. The District Court determined that 
the issues in (he case were justiciable, that the Court had jurisdiction, and that 
Consumers Union had standing to maintain the action.

The Court then decided against Consumers Union on the merits. That decision 
was appealed. The Court of Appeals did not reach the merits, but ordered that 
the case be dismissed on the ground that exclusive jurisdiction in the matter lay 
with the Customs Court. 561 P. 2d 872 (D.C. Cir. 1977). The Supreme Court 
denied Consumers Union's petition for certiorari. 98 S. Ct. 1509 (1978). Under 
existing law, invocation of jurisdiction of the Customs Court requires either 
(1) denial of the protest of an importer, consignee, or agent, or (2) request for 
Court review by an American manufacturer, producer, or wholesaler. 28 U.S.C 
§ 1582. Consumers Union did not qualify in either category: It was not an Ameri 
can manufacturer, producer, or wholesaler. It was not an importer, consignee, 
or agent; it bad made no protest to the Customs Service concerning the exclu 
sion cf merchandise: and indeed no merchandise had arrived at a United States 
port since the restraints operated to prevent the restrained textiles from being 
exported from the country of manufacture. Moreover, the Customs Court could 
not in any event have granted appropriate relief in the form of a declaratory 
judgment and an injunction, since those remedies do not lie within that Court's 
power.

The history I have just recounted points up the need for legislation to clarify 
jurisdiction in such cases. Thus, it is with great interest that. Consumers Union 
has studied the provisions of S. 2857. This bill is a complex and highly technical 
measure. It contains some provisions that are quite salutary. For example, Sec-

*ConRiimer8 Union Is a nonprofit membership organization chartered In Ifl36 in New York 
to provide information, education and counsel regarding consumer goods and services and 
the management of family income. Its Income is derived primarily from the sale of Its 
publications, Including Its monthly magazine, Consumer Reports, which has a paid circula 
tion In excess of 2.2 million readers. Consumers Union conducts regular prodnc. tests on 
textiles and textile products, purchasing approximately $15.000 worth of such products, 
which are or may be subject to quantitative Import limitations, each year. Consumers 
Union brought the suit on its behalf and on behalf of its members, who arc purchasers and 
consumers of textiles and textile products which are or may he subject to quantitative Im 
port limitations. Consumers Union has challenged the administration of trade laws several 
times in tlio |>ast. See. e.g., Consumers Union of U.S.. Inc. v. Rogers, 352 F. Stipp. 131ft 
(D.D.C. 1973), modified sub worn. Consumer* Vnion of U.S.. Inc. v. Kisxintier. 500 P. 2d 136 
(D.C. Clr. J974). cert, denied 421 U.S. 1004 (1975) ; Consumers Union of U.S., Inc. v. B*tz, 
No. 2142-72 (D.D.C. September 6,1973)
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tion 1953 provides for the transfer of a case from a district court to the Customs 
Court, or vice versa, if the case has been brought initially in the wrong forum.

This type of provision would obviate the frustrations encountered by Con 
sumers Union after it sued in federal district court and received a decision for the 
first time on appeal that it had chosen the wrong forum.

Similarly, the provisions of Section 2635, allowing generally a two-year period 
within which to institute civil actions in the Customs Court, appear soundly 
based.

APPROPRIATE JURISDICTION OF THE CUSTOMS COURT

There are a series of provisions in S. 2857 that would confer exclusive Jurisdic 
tion on the Customs Court in situations where such jurisdiction seems altogether 
appropriate. Section 1584 would give the Customs Court—

"exclusive jurisdiction of civil actions which involve the appraised value or 
the classification and rate and amount of duties chargeable upon imports."

Section 1587 would give the Customs Court—
"exclusive jurisdiction of civil actions involving a refusal to pay a claim for 

drawback."
Section 1588 would do so with respect to—
"civil actions involving the liquidation on reliquidation of any entry or a 

modification thereof."
.Section 1589 would cover—
"all civil actions involving the refusal to reliquidate an entry under Section 

520(c) of the Tariff Act of 1930, as amended."
And, Section 1590 would give the Customs Court—
"exclusive jurisdiction over all civil actions instituted pursuant to Section 

516 of the Tariff Act of 1930, as amended."
Exclusive Customs Court jurisdiction over these matters seems appropriate in 

view of the specialized nature of the Court and the expertise of its members, who 
traditionally have been selected l)ecause of their specialized experience in cus 
toms law questions arising in connection with specific importations of merchan 
dise from abroad.
QUESTIONS APPROPRIATE FOR GENERAL JURISDICTION OF FEDERAL DISTRICT COURTS

However, Consumers Union would like to raise a basic question about the ap 
propriate scope of Customs Courts jurisdiction. The provisions of S. 2857 appear 
to enlarge very substantially the jurisdiction of the Customs Court. F'or example, 
Section 1581 would give the Customs Court exclusive jurisdiction—

"over all civil actions against the United States or against any officer or agency 
thereof directly affecting imports which arise under the Constitution, laws, 
treaties of the United States or executive agreements executed by the President 
of the United States or under an executive order of the President."

Similarly, Section 1583(a) would confer on the Customs Court exclusive 
jurisdiction—

"to review final agency action of any agency of the United States which directly 
affects imports into the United States."

Section 1585 would give the Customs Court—
"exclusive jurisdiction of civil actions which involve the exclusion of imports 

from entry or delivery under any provision of the customs laws or the exclusion 
or required delivery of imports pursuant to the terms of an entry bond."

Sections 1583(b), (c) and (d) would give the Customs Court exclusive juris 
diction to review a number of actions of the International Trade Commission and 
the Office of the Special Trade Representative. Despite the possible ambiguity 
of the phrases "directly affecting imports" and "which directly affects imports", 
the grants of exclusive jurisdiction to the Customs Court are so broad as to 
raise the question whether the federal district courts retain any jurisdiction over 
civil actions dealing with imports in international trade.

Here it should b-? noted that Section 1583 (e) would exclude the Customs Court 
from jurisdiction over a series of enumerated matters. The question arises, under 
this provision when taken together with the grants of exclusive jurisdiction to the 
Customs Court, whether any United States court has jurisdiction over the actions 
enumerated in Section 1583(e). We recommend clarification to assure that the 
federal district courts have jurisdiction in these cases.

The language of Sections 1581, 1583(a), (b), (c), and (d), and 1585 would 
give the Customs Court exclusive jurisdiction over many broad questions of law
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that are not specific to the process of importation and clearance through customs.. 
I refer to such questions as: whether the head of an executive department has: 
acted within his authority under an act of Congress in promulgating regulations 
having general application; whether an executive branch agency has proceeded 
in conformity with the APA in adopting rules; whether documents are required 
to be made available pursuant to the Freedom of Information Act.

Questions falling into the first two of these categories were raised by the 
litigation that Consumers Union brought against CITA. In our view, such ques 
tions are not appropriate for a court specializing in technical customs matters,, 
but should instead be heard and determined by a federal court of general jurisdic 
tion, since the questions are of a general nature and arise in many different 
contextual situations. There is a need for consistency of decision among the 
numerous and potentially widely disparate cases involving the scope of statutory 
authority, procedural requirements of the APA, or the proper application of the- 
Freedom of Information Act. To promote consistency, questions of this nature- 
ought to be considered and decided by courts exercising general jurisdiction and 
confronting such questions in a wide variety of circumstances. In the view of 
Consumers Union, any new legislation should make dear that general questions • 
of this nature lie within the jurisdiction of the federal district courts.

Consumers Union would favor those portions of the proposed legislation con 
firming the exclusive jurisdiction of the Customs Court to review denial of a 
protest under Section 514 of the Tariff Act of 1930 and to review a decision under- 
Section 516 of that Act. But we urge that the legislation make clear at the same • 
time that federal district courts have jurisdiction over other actions, including- 
the type brought by Consumers Union against CITA.

OTHEB PROVISIONS

As I mentioned earlier, S. 2857 is a technical and complex measure. I should' 
like to raise a few specific questioi/s about some of its provisions. For example,. 
Section 601 (d) of the bill gives to a person "adversely affected or aggrieved by 
a decision of the Secretary" under Section 516(b) or (c) of the Tariff Act of 
1J»:?0 a right of judicial review when "an American manufacturer, producer, or- 
wholesaler" has filed a petition with the Secretary under Section 516. Apparently, 
this right of review is available only if a petition has been filed by the domestic 
industry and not where the person "adversely affected or aggrieved" wishes to- 
challenge a decision of the Secrete.'y in the absence of any domestic industry 
I>etition. The same problem arises under Section 601 (e) of the bill, which deals- 
with judicial review of decisions by the Secretary or the International Trade- 
Commission under Section 516fd) of the Tariff Act of 1930. We recommend a 
legislative provision assuring to an adversely affected or aggrieved person the- 
right to obtain judicial review of such decisions whether or not there has been 
any petition by a domestic manufacturer, producer, or wholesaler.

Section 602(a) of the bill amends Section 514 of the Tariff Act of 1930, The- 
amendment would authorize protests by "(a) the importers or consignees shown 
on the entry papers; (b) any person paying any charge or exaction; (c) any 
person seeking entry or delivery; (d) any person filing a claim for drawback;- 
or (e) any authorized agents of any of the persons specified in (a)-(d)."

The amendment clarifies and makes more specific the provisions of the existing- 
Section 514 on who may file a protest. But it fails entirely to provide for the 
case of an adversely affected or aggrieved person who might wish to file a pro 
test and who does not come within one of the enumerated categories. In other- 
words, Consumers Union under this amendment would have no greater-possibility 
of maintaining a suit than it does under existing law.

We are not suggesting here that the language of Section 514 be broadened so 
as to {>ermit a consumer or consumer organization to file a protest and their 
obtain judicial review in the Customs Court if the protest is denied. Instead, 
for the reasons given earlier, we think the federal district courts should have- 
jurisdiction over civil actions by a litigant such as Consumers- Union which 
wishes to contest nn administrative action of a general nature taken by an agency 
of the Executive Branch and affecting imports. We urge that such jurisdiction- 
he expressly affirmed in new legislation dealing with judicial review of deci 
sions on imports in international trade.

In conclusion, Mr. Chairman, Consumers Union recommends that revisions 
of S. 2857 be undertaken along the lines of the views now expressed in this 
testimony. Consumers Union would be glad to work with the-Committee-and' 
Committee staff to this end.
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Mr. MEEKER. Thank you, Mr. Chairman.
What I would like t»do in the few moments we have is to empha- 

.-size a small number of oints.
First of all, in the opinion of Consumers Union judicial review 

should be available of all final administrative decisions affecting im 
ports. I think one of the difficulties about S. 2857 is that it tends to be 
limiting in this respect, and there are a number of instances in which 
.judicial review of administrative decisions would not be available.

So, we would strongly urge revision of the bill to assure that judi 
cial review would be available for all final administrative decisions
•on import matters.

Second, with regard to the scope of review, here again, the bill is not
•clear as to what some of its effects would be. In fact, with respect to 
different kinds of cases, the scope of review would be different.

In our judgment, the scope of review in all instances should have 
the standards of the Administrative Procedure Act as the minimum 
standards to be adhered to.

Third, as to jurisdiction, it seems entirely appropriate that the 
Customs Court should have jurisdiction in cases involving imports. 
We do not think, however, that the Customs Court should have exclu 
sive jurisdiction in all cases involving imports.

We think that exclusive jurisdiction should be conferred in matters 
where the Customs Court has special exprtise. Those would include 
matters relating to classification and valuation of imports.

We do not think that the Customs Court should have exclusive juris-
•diction where a case has only a coincidental relationship to 
importation.

For example, in the litigation which Consumers Union brought 
against, the Committee for Implementation of Textile Agreements, a 
case referred to already by Assistant Attorney General Babcock this 
morning, the issue was whether the executive branch had acted within 
the scope of its authority under an act of Congress, and whether it had 
functioned in conformity with the procedural requirements of the 
Al -A..

Those, are questions that are not peculiar to customs matters. They 
don't lie particularly within the expertise of the Customs Court. We 
think issues of that sort should not lie within the exclusive jurisdic 
tion of the Customs Court but should be adjudicated in the courts of 
general jurisdiction, namelv. the Federal district courts.

The last point that I would like to make is that certainly inter-court 
transfer of cases is apppropriate where the wrong forum has been 
chosen. For example, a case brought in the district court should be 
transferrable to the Customs Court when the Customs Court has
•exclusive jurisdiction.

Similarly, if a case was brought to the Customs Court, and it has no 
jurisdiction, that case should be transferrable to a Federal district

•court.
In conclusion, Mr. fliairman, I wonM jiist like to urge that some 

further consideration be given to S. 2857 with a view toward making 
chanros along the lines of the four points that I have just now empha 
sized in my testimony.
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From the point of view of Consumers Union, we would be happy to 
contribute in any way that we might to such a process of further draft 
ing of the bill.

Thank you.
Senator DECONCINI. Thank you, Mr. Meeker. We will give careful 

consideration to your fcfur points. We may very well ask for your 
review of some changes that we anticipate.

Our last witness is Mr. James Trombetta, President, John V. Ken 
nedy Airport Customs Brokers Association, Inc. He is accompanied 
by David Serko.

Gentlemen, we are pleased to have you. I am regretful, again, that 
in 3 or 4 minutes I will have to leave to go vote. The committee will 
have to be adjourned at that time.

However, without objection, your entire statement will be inserted 
into the record at this time.

[Material follows:]
SEBKO & SIMON, COUNSELLORS AT LAW,

New York, N.Y.

STATEMENT OF JOHN F. KENNEDY AIRPORT CUSTOMS BEOKEBS 
ASSOCIATION, INC.

Mr. Chairman, Members of the Committee, and Ladies and Gentlemen: We 
wish to thank you for the opportunity to appear before you today on 
behalf of the J.F.K. Airport Customs Brokers Association, Inc. The Association 
is composed of J33 member firms licensed as professional Customhouse brokers 
by the United States Customs Service. In our capacity as brokers responsible 
for the clearance of imported merchandise, we find ourselves in many instances, 
plaintiffs in actions pending before the United States Customs Court. •

In addition, we are relied upon by our importer clients for advice relating 
to the classification and value of merchandise. These importer clients make up 
the bulk of the plaintiffs before the Customs Court. It is for these reasons, as 
well as the brokers' general interest in matters affecting the application and 
enforcement of the Customs laws, that we appear before you to comment on 
S. 2857, the Customs Court Act of 1978.

We fully endorse the purposes of the Bill as stated in Title I. We believe that 
the specialized expertise of the United States Customs Court and Court of 
Customs and Patent Appeals have up to the present time, been underutilized 
and that an expansion of this jurisdiction is in the best Interests of all members 
of the importing community.

However, while we support these basic tenets, we believe that the body of the 
Bill specifying the manner in which these purposes are to be carried out fails 
to implement the goals presented in Section 101. Unfortunately, rather than 
expand the jurisdiction of the Court in any meaningful way, we believe that 
the working provisions of the Bill will tend to sharply curtail the use of the 
Customs Court by potential litigants.

In the time available it is impossible to fully detail the inadequacies of this 
Bill. Therefore we limit our comments to a problem which is of particular con 
cern to our members. Section 302 of the Bill contains amendments to 28 U.S.C. 
Section 1592. This would confer upon the Customs Court jurisdiction to enter 
tain setoffs, demands, and counterclaims filed by the defendant United State* 
Government. The only limitation placed upon the filing of such a counterclaim, 
etc., is that the cause of action arise "out of an Import or export related trans 
action." Thus, a broker or other plaintiff contesting the classification or 
appraisement of merchandise by the Customs Service may find himself 
served with a counterclaim based on a wholly unrelated matter, its oulv 
relation being that it somehow involves imports or exports. While the plaintiff's 
action demands relief in the form of a change in the classification or the basis 
of appraisement, the action of the government may be related to specific money 
damages. The effect of the above is twofold. The first is to place a chilling 
effect on potential litigants. The second is to prolong litigation by introducing 
matters outside the recognized expertise of the Court.
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Since one of the purposes in expanding the jurisdiction of the Customs Court 

Is to take better advantage of its specialized expertise in the areas relating to 
the Customs laws, this provision runs counter to that espoused purpose.

The above proposal could present an anomalous and potentially economically 
devastating situation. A broker, the importer of record, although only the nominal 
consignee, appears in Customs Court an the plaintiff to protect the rights of his 
importer client. The government, in searching its records, ascertains that it 
has a claim against that same broker relating to a totally unrelated situation 
involving the importation or exportation of totally different merchandise. If 
only the nominal consignee, although the importer of record, by bringing, an 
action to protect his first client's interests, the broker opens himself up to po 
tential liability which, practically speaking, is not his own. By creating such a 
situation the broker is placed in a quandary since he feels it is obligatory to 
protect one client's interests but does not want to open himself up to potential 
liability if the government has a claim against, another of his clients, technically 
presentable against him by the government. Further, if the claim by the govern 
ment is one in contract or tort, for example, by the government bringing this claim 
in the Customs Court, the broker is precluded from his right to have the facts 
decided in those situations by a jury. This provision of the Bill must be changed 
to eliminate these potential problems.

The net result of the "counterclaim" provision, as it now stands, is to decrease 
the effectiveness of the Customs Court by forcing it to decide issues wholly un 
related to the "Declaration of Purpose": "To provide for a comprehensive system 
of judicial review of matters directly affecting imports, utilizing, wherever possi 
ble, the specialized expertise of the .United States Customs Court and Court of 
Customs and Patent Appeals." (emphasis added.)

We believe that expansion of the jurisdiction of the Customs Court and Court 
of Customs and Patent Appeals is both necessary and desirable. However, we 
do not believe that the Bill in its present form achieves that end.

A natural reaction may be to attempt to salvage the bill by revising sections 
or changing some of the language. However, the language of the bill is so frought 
with interpretive difficulties that we do not believe such an approach is either 
possible or advisable. Accordingly, we suggest that this Committee fully re 
consider the bill, and that, through a joint effort by att interested parties, it 
be redrafted in its entirety.

Thank you.

STATEMENT OF JAMES C. TROMBETTA, PRESIDENT, JOHN F. 
KENNEDY AIRPORT BROKERS ASSOCIATION, INC., ACCOMPANIED 
BY CARL R. SOLLER, ATTORNEY
Mr. TROMBETTA. Thank you, Mr. Chairman.
Mr. Se.rko was unable to be here with us this morning, however, 

Carl Seller, who is a member of the firm of Serko and Simon, is 
with me.

I would like to refer to our position as customs brokers, which, so 
far, has not been expressed here today.

I have found in the preponderance of testimony given by interested 
members that we agree on one aspect of the bill. That is, the setoff 
claims which we find would definitely have a chilling effect on our 
industry.

Significantly, it would appear that industry members who have testi 
fied agree to that, while Government witnesses do not.

In the case of the broker, per se, frequently we find ourselves rep 
resenting an importer in a matter before the Customs Court where we 
are not the actual importer but may be the importer of record or 
nominal consignee. If we were additionally to be confronted by th& 
possibility of a counterclaim or a setoff claim, having no relation 
whatever to the instant case, I could tell you that I, for one, would be- 
very reticent about acting in the interest of my client.
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Additionally, I can see no benefit toward expediting matters before 
the Customs Court because a setoff claim as a result of our presence in 
the Customs Court, could only create further delays in settling the 
original issue.

Basically, our opposition is aimed toward that end specifically.
There are other items which we find in the bill that we object to, 

but we will let our written testimony stand.
Mr. SOLLER. Senator, I would like to say one thing with regard to 

counterclaims, specifically, with regard to the question that Mr. Altier 
asked, I believe, Mr. Schwartz. That is, if the counterclaim were con 
fined to that particular entry, that could raise a question wherein, in 
a classification issue, let's say, the Government counterclaims on that 
same entry for a classification which would be a higher duty rate.

This would be a situation which has never existed, and I don't think 
it would be a good thing, especially in light of the anomalous situation 
where you might have the presumption of correctness still attaching 
to the original claim and the Government itself counterclaiming on a 
separate issue, a separate claim for classification.

Senator DECONCINI. Excuse me, I am goin^ to have to leave before 
the end of the time so that I can vote. I am going to leave the hearings 
open for a few minutes. I have a couple of questions that Mr. Altier 
of my staff will pursue.

So, we would like for you to stay. I am sorry, but I will have to go 
and vote.

Mr. SOLI.ER. The other area that I would like to briefly touch on now 
is this. I am talking about the presumption of correctness.

I think that in order to have a presumption of correctness, especially 
when we are talking in terms of <;tassificaton and value areas, that there 
should be some obligation on the part of the Government to explain a 
decision at the administrative level as to why it reaches u particular 
decision as to the value of a particular item or the classification of a 
particular item. In that way the presumption of correctness would 
have a basis that we, the importer, and we, the broker, would know was 
ti rationale basis. We could contest that rather than contest every 
possible governmental interpretation which could have led to their 
decision.

I think the presumption of correctness can only be viable in our 
system today in the way other administrative agencies work if the 
DepartinentTof the Treasury is required at the administrative level to 
explain their decisions.

I would like to also comment on another area that brokers get in 
volved in, although we do not feel they should be involved in in any 
case and that is in penalty situations. The statute as proposed today in 
section 1591 gives the defendant a choice of going into Customs Court 
or U.S. district court with the possibility of the Government objecting.

I think this is a good thing. I think this gives the defendant the 
-opportunity to use the specific expertise of the Customs Court in 
deciding the classification or value issue related to a penalty case.

However, what this statute does is foreclose the defendant's right 
to a jury trial which he has in the U.S. district court, to go into 
Customs Court for a decision on the classification or value. In many 
instances, the defendant would want a jury to make a fact determina-
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tion as to his intent in terms of doing a particular act and in terms 
of the ultimate penalty.

A solution to this could be that the Customs Court would make a 
decision as to the classification or value issue, and then we would have 
a second trial to determine any other factual areas that had to be 
determined wherein a jury could be used.

Thank you very much.
Mr. TROMBETTA. There was one other point we found troublesome. 

It is in section 602 on page 39 of the bill. It does not make it quite 
clear in our mind, specifically—in the first place it seems too broad 
as to who may file a protest. Some of the description is "any person 
seeking entry or deliverv." That could be construed as a truckman,, 
a messenger, an airline clerk, or any one of that nature. Beyond that, 
when a protest is filed, as in the case of a surety company, it is not clear 
to whom the refund will be made. The presumption is that as it stands 
at present, the check would go to the importer of rscord. I don't know 
how that would protect, in this case the surety company, or anyone 
else filing a protest who was deemed to have been eligible to recover 
moneys under the circumstances as set forth. If the check is to be sent 
to the party who did not pay it to begin with, then 1 wonder what 
purpose has been served.

I believe that might need some clarification also.
Mr. ALTJER. We are aware of some of those problems with section 

002 of the bill. We will look closely at that. We understand that this 
is one of the most controversial parts of the bill.

Before I get into questions. I wonder if you could explain for the 
record a connection, if there is any, between your organization and 
your association and the group that is testifying here next week, the 
National Customs Brokers Group. Is there any connection at all?

Mr. TROMBETTA. Yes, we are an affiliated member of the national 
association. We are, however, the largest local independent customs 
broker organization, in the country, and, as such, we are an affiliate 
member of the national association. Many of our members, inciden 
tally, are both members of the national association and of our associa 
tion. The preponderance of our members are airport brokers, but we 
do have many members who have dual memberships, and we are 
affiliated with the national, while we do take our own position on many 
issues, I think wo are in agreement with them here.

Mr. ALTIER. Senator DeConciui asked me to pursue your line of 
thought on the inclusion of the counterclaim in the bill. What would 
you like to see done with that? Would you like to see some kinds of 
limitations, or would you like to see counterclaims excluded totally?

Mr. TROMBETTA. Our preference would be for the counterclaims to be 
excluded totally.

Mr. SOLLER. May I make one comment ?
I cannot recall who said it, but I think they said that in terms of 

actions involving the classification or value of'merchandise, this is an 
action on the merchandise and not on the individual. Therefore, you 
find situations such as when a broker is representing an importer,, 
where he is representing someone else's interest regarding that prop 
erty. It would be an anomalous situation, I think, to allow the Govern 
ment to counterclaim against the broker for any reason whatsoever.
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If the broker is merely there protecting someone else's interest and 
if that action is an action on the merchandise rather than a personal 
action which is the normal situation in other Federal and State courts, 
then I think that if the counterclaim provision does remain in—which 
we don't think it should—then it should be done in very, very limited 
situations.

Mr. ALTIER. I have no further questions.
I want to thank you for your testimony.
At Jthis time the hearing is adjourned.
[Whereupon at 11:45 a.m., the subcommittee was adjourned.]
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Senator DECONCINI. The subcommittee will please be in order.
We are here this morning to begin the second day of hearings on 

S. 2857, the Customs Court Act of 1978.
Last week the subcommittee heard from the Honorable Edward D. 

Re, Chief Judge of the U.S. Customs Court; members of the Depart 
ment of Justice; and distinguished representative of the International 
Trade Commission, the U.S. Customs Service, the American Bar Asso 
ciation, the American Importers Association, and others.

It is generally acknowledged that while the Customs Court Act of 
1970 did provide for the badly needed reform of the procedures of the 
Customs Court, these efforts did not go far enough toward meeting 
the demands of a burgeoning international trade industry.

As we are all aware, the expansion of international trade and the 
importance placed upon the need for a quick resolution of disputes 
involving imports, has been accompanied oy an increase of litigation 
in the courts. At the same time, the jurisdictional statutes relating to 
the jurisdiction of the Federal courts, including the Customs Court, 
have remained relatively unchanged. This has had some serious effects.

It is with this in mind that we have introduced the Customs Courts 
Act of 1978. The bill is designed to increase the substantive jurisdic 
tion of the U.S. Customs Court and expand the types of relief it may 
award in an effort to eliminate the jurisdictional complexities which 
now exist. It is our concern that we utilize the court's expertise to the 
best advantage and insure uniformity in a field which particularly re 
quires nationwide consistency.

It became evident at last Friday's hearings that the bill is not with 
out some difficulties. It is our intention to work closely with all in 
terested parties in an attempt to reach a satisfactory agreement on the 
more controversial aspects of the proposal as soon as possible, inas 
much as it is nearing the end of the 95th Congress.

It is our hope that these hearings will further enable us to better 
understand the implications and ramifications of S. 2857 and its im 
pact upon the world of international trade.

(117)
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Our first witness will be the Honorable Howard T. Markey who will" 
lend us his expertise as Chief Judge of the U.S. Court of Customs and" 
Patent Appeals to give us some insight on how this bill will affect 
trade litigation in the courts.

He wilt be followed by Peter M. Gerhart, Assistant Professor of Law 
at Ohio State University and consultant to the Administrative Con 
ference of the United States. He will be accompanied by Jeffrey S.. 
Lubbers, staff attorney, also with the Administrative Conference.

Our witnesses today also will include Andrew P. Vance represent 
ing the Association of the Customs Bar; Dr. Rudy Oswald, research 
director for the AFL-CIO; Wayne Jarvis on behalf of the St. Paul' 
Fire & Marine Insurance Co.; and Donald W. Paley on behalf of the- 
New York County Lawyers Association. Mr. Paley will be accom 
panied by Norman Schwartz.

STATEMENT OF HON. HOWARD T. MARKEY, CHIEF JUDGE, U.S. 
COURT OF CUSTOMS AND PATENT APPEALS

Senator DECONCINI. I would like to ask the witnesses to have their 
full statements in the record. We have a scheduled vote at 10 this morn 
ing on a treaty which will require my leaving. The hearings will have- 
to conclude by 10:45 a.m.

Judge Markey, I want to thank you for taking the time to help us 
with this legislation. I wish you would express my gratitude to your 
court and your members for allowing you to attend. Please proceed.

Judge MARKEY. Mr. Chairman, it is a pleasure to be here. I under 
stand my prepared statement will go into tne record.

Senator DECONCINI. Judge Markey, at this point we will insert your 
written statement into the record, as well as the biographical material' 
that you have given us.

[Material follows:]
STATEMENT OF CHIEF JUDGE HOWARD T. MARKET

Mr. Chairman and members of the subcommittee, I appreciate the opportunity 
to visit for a few moments about what I consider a fundamental and far-reaching 
legislative effort toward improvement in the administration of justice. Though- 
S. 2857 relates to customs and international trade, and to the United States 
Courts created, financed, and monitored by the Congress for the administration- 
of justice in those fields, it can have unseen but pervasive effects upon the lives-- 
of most Americans. All who are given the privileged joy of joining with you in 
man's noblest work, the administration of justice—the judges, the lawyers, and 
representatives of the Department of Justice—are grateful for the many hours 
devoted by this Subcommittee and its fine staff to the development of S. 2857,

That Is particularly true of the judges, whose daily lives will be so directly 
affected by S. 2857. I have long held, and often publicly expressed, the view that 
a judicial approach to the Congress which merely sought or resisted an increase- 
in a court's jurisdiction would be unseemly, inappropriate, and properly counter 
productive. The prerogative, and the Constitutional duty, of establishing the- 
substantive jurisdiction of the several federal courts is solely that of the Con 
gress. It is the duty of the courts, as public institutions supported by public funds, 
to exercise to the best of their ability those juriedictional powers that may lie- 
granted them by the Congress. That is not to say, however, that Congress should 
not Invite judicial suggestions on how best to accomplish the judicial duties 
imposed, or that judges should not respond promptly and fully to such an 
invitation.

The congressional function Is not completed by the mere provision of increased" 
jurisdiction. As many have suggested, congressional provisions of new rights to*
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sue are empty gestures, without concomitant provision of the tools needed to 
wake those rights effective, and without consultation with those who must work 
toward that goal. No one wants to slam the doors of the federal courts; yet the 
effect is the same if those doors are jammed by the crowds. As I view S. 2857, 
it does not create that problem.

Hence, Mr. Chairman, I view it as incumbent upon this Subcommittee, and 
upon the Congress, to determine wherein there may be a need for improvement 
in the administration of justice. Should that need entril an expanded jurisdiction 
in a court of the United States, it is certainly useful and advisable that the Sub 
committee hear from that court. I would suppose that the court would respond 
with its views regarding how the improvement can be accomplished, and citing 
whatever specific problems can be foreseen in the court's exercise of its new 
jurisdiction. It would then be, I would suppose, for the Subcommittee and the 
Congress to determine wherein lay the balance, i.e., whether provision of addi 
tional funds or staff, or other solutions to the specific problems cited, would be 

Justified by the improvement sought in the measure under consideration. In so 
doing, I would suppose also, the Congress would consider the present number of 
judges, the sire of the staff, the present workload, the facilities, and the resources 
of the court involved, and would compare the totality of that capacity with the 
legislative goal under consideration.

Happily, the work of the Subcommittee staff and of the Department of Justice 
hns thoroughly explored the interests and needs of justice in this instance, and 
the Subcommittee has elected to hear from all who will be charged with seeing to 
it that the purposes and' goals of S. 2867 are achieved. I have been particularly 
impressed with the effort expended by the Executive Agencies affected in S. 2857, 
and by their willingness to accept additional judicial review of their actions. 
'Though the positions they take are the function of the agencies, not the courts, I 
feel compelled to report my most favorable impression of their dedication to 
.justice in this instance. Representatives of all involved agencies attended our 
annual Judicial Conference last month, at which the provisions of 8. 2857 were
•explored as a part of our formal program.

Expressing so strongly, Mr. Chairman, my appreciation of your invitation, it 
seems incumbent upon me to suggest some shortcomings in S. 2857. But the 
contrary is the case. The United States Court of Customs and Patent Appeals 
presently foresees no difficulty, and no need for additional funds or staff, in carry 
ing out any increase in duties likely to ensue upon passage of S. 2857. Our court 
is somewhat proud, Mr. Chairman, of having cut its 1972 proposed budget back to 
its 1971 appropriation, and of having held its administrative expenditure requests 
at the 1971 level through fiscal 1977. Between 1972 and 1974, the court reduced the 
interval from appeal to decision, from the three-year interval it had been for 
over a decade, to the present interval of nine months. I mention that history as 
illustrative of the court's philosophy, which requires that it unhesitatingly re 
quest needed assistance, but only after, not before, that need is clear.

The majority of the provisions of S. 2857 deal with jurisdiction and procedures 
of the United States Customs Court. Because the judgments of the Customs Court 
are appealed to us, we are affected by almost everything affecting that court. 
Still, in considering those provisions relating to the Customs Court, though an 
unpredictable increase in the number of appeals can be expecteri, we presently 
find no provision likely to require that our court seek additional funds or staff.

At this writing, Mr. Chairman, I understand that the scholarly and distin 
guished Chief Judge of the United States Customs Court, the Honorable Edward 
D. Re, will have appeared before your Subcommittee prior to my appearance. 
Because I was required to attend a meeting of the Subcommittee on Judicial Im 
provements of the Judicial Conference of the United States on June 23rd. I was 
unable to accept your thoughtful invitation to appear on the same day with my 
Brother Re, and our heavy schedules have precluded an opportunity to consult 
with him or learn his views prior to preparation of this statement.

I share with so many others in the federal judiciary a profound personal re 
spect and admiration for Chief Judge He. His integrity, and his deep knowledge 
of the law, gained as teacher, administrator, practitioner and judge, have justly

•earned for him a reputation known and envied by all who are true professionals 
in the law. With respect to virtually all matters touching upon the operations of 
the Customs Court, however, I understand that a tradition of majority rule has 
prevailed for many years among the nine distinguished and long-experienced 
trial judges who constitute that court. I am not privy, nor should I be, to the

•deliberations of those fine judges with respect to the operations of their court.
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Not being a trial judge assigned to that court, and not having to undertake 
whatever new duties may be imposed on the individual judges as they conduct 
individual trials within an expanded jurisdiction, I would find it inappropriate 
to comment on the inner workings of the court. The capacity and capability of 
the judges of the Customs Court to exercise the jurisdiction envisaged in S. 2857 
may be objectively determined, as I have indicated, as well by this Subcommittee 
as by me or by other observers.

Concerning the specific provisions of S. 2857 directed to our court, we note 
first § 1541 (b) which properly and necessarily makes the exercise of the injunc- 
tive powers given the Customs Court reviewuble on appeal. We foresee no dif 
ficulty there, or with § 1546(a). Nor do we foresee any problem with § 154C(b), 
viewed as a reafflrmation of the existing powers the court has been exercising 
over the years as an Article III, Constitutional Court.

Subsection 1546(c), granting exclusive jurisdiction with respect to license 
actions of the Secretary under §641(b) of the Tariff Act of 1930, happily pro 
vides for the basis of review set forth in 28 USC 2072 and 28 USC 2112.1 am no 
exj>ert in draftsmanship, but because the licenses involved in 5 1546(c) (1) and 
§1540(c)(2) are both provided for in §641(b), it may be useful to consider a 
consolidation of those provisions.

Subsection 1540(d), like the other provisions of S. 28T>7, interposes no problem, 
and wisely provides the basis for review found in 5 2-r>0 of the Trade Act of 1074. 
but the Subcommittee may wish to consider a minor amendment. The last 
sentence, if intended to preclude review of all other decisions of the Secretary 
of Commerce, would appear to he in conflict with existing § 1544, which provides 
for review in our court of decisions of the Secretary concerning free entry of 
certain goods under the Tariff Schedules of the United States. If that conflict 
be real or apparent, it might be cured by adding "except as otherwise provided 
by law" at the end of the sentence.

Section 1646 concludes with a sentence apparently applicable to all of its 
subsections and forbidding injunctions and writs of mandamus. It may be well 
to consider limiting that sentence to subsections 154fi(c) and (d), if such were 
the intent. If the sentence be applicable to all subsections, it would appear in 
conflict, with 8 1546(b). The court expresses no wish to issue injunctions, or to be 
freed of the duty to do so, under this or any other law. Neither does it wish to 
issue or avoid issuing writ of mandamus. The Federal Rules of Appellate Pro- 
f-edure, though not applicable to our court, were made applicable by our own 
Rules in 1974, with respect to all matters not requiring n special rule because of a 
statute or the nature of our work. The Federal Rule of Appellate Procedure 21 
provides for writs of mandamus. We are certain that the Subcommittee Intends 
no conflict with the All Writs Act. 28 USC 1651. under which our court, like all 
courts, must have the power to issue such writs as may be necessary to the preser 
vation of its jurisdiction. If, therefore, the Intent is to avoid injunctions and 
writs of mandamus touching upon the actions of the Secretaries on licenses and 
assistance to workers, etc.. an intent, with which we would certainly have no 
quarrel, it may he advisable to desienate the last Sentence as §1546(e), and to 
insert after "under," the words "subsections (c) and (d)."

The amendments to 28 USC 2601, concerning cross-appeals and elimination of 
assignments of error nre also welcome. They conform our practice to that under 
the Federal Rules of Appellate Procedure, which, as I indicated, we have been 
applying wherever appropriate. There is no problem apparent in the 28 USC 2602' 
provision for precedence and expedition.

In sum. Mr. Chn'rmnn. we welcome and appreciate the Subcommittee's effort, to 
Improve the administration of Instice in the fields of customs and international 
trade, as reflected in S. 2857. We presently foresee no insurmountable difficulty 
In carrying out the responsibilities which will be imposed when the, bill is en 
acted. In that regard, Mr. Chairman, the Court of Customs and Patent Appeals 
will extend everv effort to achieve the goals and purposes of S. 2857, and will" 
not hesitate to inform your Subcommittee of any Insurmountable difficulty en 
countered in carrying out that responsibility. Should the Subcommittee from time- 
to time so desire, we will be pleased, at the call of the Chairman, to report on our 
proeress toward the Improvement in the administration of justice envisaged in 
S. 2857.

Again. Mr. Chairman. T express appreciation for the opportunity of commenting 
on the bill now before your Subcommittee, and will he pleased to answer nnv ques 
tion you may wish to ask respecting the operation of the United States Court of 
Customs and Patent Appeals.
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BIOGRAPHICAL OUTLINE OF HOWARD THOMAS MARKET, CHIEF JUDGE, 
U.S. COURT or CUSTOMS AND PATENT APPEALS

Born November 10, 1920, in Chicago, Illinois, J.D., cum laude, Loyola Uni 
versity, Chicago, 1949; master of patent law, John Marshall Law School, 1950; 
Parker & Carter; Parker, Mar key & Plyer, 1949-50; 1952-72; married Elizabeth 
Pelletier of Chicago, 1942; four children: Jeffrey, Christohper, Thomas (de 
ceased), and Mary Frances; served 5 years Army Air Corps, WWII; one of 
earliest jet plane test pilots (1944); recalled and served 21 months in Korean 
War; major general, U.S. Air Force Reserve (retired); DSM, LM, DFC, SM, 
PH, AM, BS, Mil. Merit Ulchi (Government of Korea), and nine service medals; 
author, "Thomas More—Circa 1975," 21 Loyola L. Rev. (New Orleans) 807 ; 
"Old Wine iu New Bottles," 122 Cong. Rec. H-5107 (Daily Ed. Juue 1. 1976) ; 
"The Status of the American Patent. System-Sans Myth, Sans Fiction" 59 
JPOS 164 (1977) ; "Science and Law-Toward a Happier Marriage" 59 JPOS 
343(1977); George Washington Honor Medal, Freedoms Foundation, Valley 
Forge (1964); Citation of Merit, John Marshall Law School (1972); Medal of 
Excellence, Loyola University School of Law (Chicago, 1973) ; Doctor of Laws, 
Honoris Causa, New York Law School (1977); Jefferson Medal, New Jersey 
Patent Law Association (1977); first editor in chief, Law Review Publication, 
Loyola University (Chicago); past president and past chairman of the board, Air 
Force Association; past post commander, American Legion; trustee, Aerospace 
Education Foundation, Air Force Aid Society; Rotarian; chairman, Professional 
Ethics Committee, Federal Bar Association; chairman, Science Liaison Task 
Force, Federal Judicial Center; Coordinator, Bicentennial Projects of the Federal 
Judiciary; member, Judicial Conference of the United States, American Bar 
Association, American Judicature Society, World Association of Judges, Supreme 
Court Historical Society, Board of Certification of Circuit Executives, Subcom 
mittee on Judicial Improvements of the Judicial Conference of the United States; 
appointed Chief Judge of the U.S. Court of Customs ant! Patent Appeals, June 21, 
1972; entered upon duties of that office on June 26,1972.

Chief Judge Markey is the first active judge to have sat with every federal 
Circuit Court of Api>eals, having sat in over 450 cases and written over 90 opin 
ions iu every type of case for the circuits. He has also sat as a trial judge in the 
federal District Court of the District of Columbia. He has lectured to the Judicial 
Workshops conducted by the Federal Judicial Center.

Judge MARKEY. Mr. Chairman, I have just two comments with 
reference to the written statement. On page 2,1 refer to the fact that 
S. 2857, as now drafted, does not create the problem of slamming the 
doors of the Federal courts. I should have gone further to say that in 
providing relief from some of the crowded conditions in the district 
courts, those segments of the bill tend to relieve that problem. It not 
only does not raise the problem but it tends to relieve it.

As the chairman may have noted in the prepared statement, we fore 
see no difficulty at this stage in our court's activities as they may be 
affected by the bill. The number of increased appeals, of course, is 
totally unpredicable. We do not believe in crying until we are hurt or 
in demanding additional staff or funds or anything of that sort on the 
premise that we might have to do more.

If that should arise, we would not hesitate to so inform the committee 
or the appropriate committees of the Congress. We do not do that 
until it is absolutely necessary.

The prepared statement does point out, Mr. Chairman, one or two 
very small things. In subsection 1546 of the bill, there is an indication 
that jurisdiction there is set exclusively in our court and does not ex 
tend to any other decision of the Secretary of Commerce. Under sec 
tion 1544, we already take appeals from certain of the Secretary's 
decisions.
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There would be, therefore, a conflict, and our suggestion was that 
this could be cured, as we said in our statement, by simply saying, 
"Except as otherwise provided by law."

Alternatively, you could delete the sentence on the premise that the

frant of that jurisdiction need not be described as limited. It is limited 
y the language itself.
Nothing else is that important except perhaps, Mr. Chairman, at the 

top of page 8 of my statement, where I refer to the end of section 
1546, which contains a paragraph dealing with mandamus and in 
junctions. I believe it may have been the intent of the committee, or of 
the drafters, to apply that to subsection (c) and (d), rather than re 
ferring to the entire section.

The entire section includes 1546(b) saying that our court has all th« 
powers of a court of appeals, which we would favor as a reaffirmation

There is not a great deal more to comment about the statement 
itself. Mr. Chairman, in view of the fact that it is in the record.

I would say, however, that at the end of the statement, where it 
was indicated we would be pleased to answer any questions about the 
operations of our court, it was not intended for a moment to indicate 
that I would not try to, answer any questions beyond the operations of 
our court, should the chairman have any such questions.

Senator DECONCIXI. Judge, what is the caseload of the appeals 
court?

Judge MARKET. The caseload currently in our court is only about 28 
appeals from the Customs Court last year. The year before that it was 
26. It has hovered in the 26, 28, 30 area for the last 5 or 6 years.

On the patent side, it has varied from 130 and 140 and 185 and 195 
cases. The difficulty, of course, as the chairman is no doubt aware 
from working with other committees and with other courts, is the 
numbers game. It is impossible, in my view, to compare courts or work 
loads vis-a-vis the other courts. It is possible, obviously, to make com 
parisons from year to year with regard to the same court.

Our cases, as the chairman no doubt knows, are extremely tech 
nologically complicated not only on the customs side but also on the 
patent side. For the moment, we have laser cases, satellite cases, satel 
lite cameras. You name it and we have it somewhere in the courthouse.

This requires a good deal of expertise. We have no criminal appeals, 
for example. We have no appeals under 1983 or any civil rights situa 
tions with prisoners and so on. The courts of appeals, as the chairman 
is no doubt aware, dispose of those types of cases with a great deal 
les« effort than we might have to go through.

That is a long answer to a short question, Mr. Chairman. I will try 
to keep my answers short.

Senator DECONCINI. Thank you, Judge. I am glad to get that little 
bit of background.

S. 2857 provides for Government counterclaims. It provides that 
the Government can counterclaim. There was some testimony given 
last Friday to the effect that this may be too broad a stroke and may 
get into a lot of other areas. There was even some testimony that said 
we should not have any counterclaim whatsoever even in a restricted 
area.

Do you care to comment or do you think it would affect your court 
any great deal if the Government could counterclaim?
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Judge MARKEV. It would not affect our court at all, Mr. Chairman, 
except insofar as a counterclaim serves its normal function which is 
the reduction in the judicial workload or, put another way, the aiding 
of judicial economy.

Obviously, if the matter is handled in one proceeding, it often saves 
economy, but on occasion it can go the other way. Normally it would 
save the separate action.

My interpretation, Mr. Chairman, of that provision of the bill is 
that the drafters of the bill intended that the counterclaim or setoff 
would be based on or arise from the very same transactions which 
the plaintiff has brought into the courthouse. It would not be based 
on some other importation that may have occurred months or years 
earlier which would be entirely separate from and distinct from that 
involved in the complaint. If there were any question about that, of 
course, a simple amendment could so indicate.

This would bring it into line, of course, with the normal counter 
claim under the Federal Rules of Civil Procedure in the courts of 
appeals and district courts where a compulsory counterclaim is brought 
up from the very same facts or the factual situations which gave 
rise to the complaint in the first place.

Insofar as our court is concerned, it would have virtually no effect 
inasmuch as we would receive the entire case from the beginning.

Senator DECOXCINI. I understand, Judge, that you had an oppor 
tunity to review both Judge Re's testimony and Mr. Vance's testi 
mony, which will be presented here shortly.

Do you have any general comments as to either of these statements? 
Judge MARKET. Yes, Mr. Chairman. As indicated in my statement, 

of course, which was prepared prior to the opportunity to see either 
the statement of Judge Re or that of Mr. Vance. I am sure my col 
leagues at the Customs Court will forgive me if I comment in re 
sponse to the chairman's question in some disagreement with the 
second portion, you might say, of the Custom Court's statement.

I think there is total agreement across the board on what is called 
(he "first category," that is, the grant of powers of the district court 
and so on to the Customs Court.

With respect to the position, as I understand it and if I understand 
it correctly, that the bill should be split, I think that would be a 
fundamental mistake. I find nothing in the statement of the Custom? 
Court which would warrant that.

I frankly think that much of that statement, if I understand it 
correctly, is based on some misconceptions. I was very pleased by the 
statement of the Customs Court to note the complete willingness of 
the Customs Court to accept the additional jurisdiction involved lie- 
fore the subcommittee at this moment and all the additional duties 
that that may entail.

However, there are indications in the statement of the Customs 
Court, on some matters, which do not seem to recognize the unique 
nature of customs litigation. Under the Constitution, as the chairman 
knows, we are to -attempt to create uniformity of treatment of mer 
chandise and classes of merchandise.

It is not like the normal lawsuit where a party has a complaint 
against the Government.

S2-62C - 7S—— 'J
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We cannot have someone importing glasses, for example, in New 
York and paying one duty and importing the same glasses or similar 
glasses in New Orleans and paying a different duty.

There are indications in the statement of the Customs Court that 
the bill somehow grants powers of the district court and in other 
sections removes them. I think that stems from an apparent failure 
to distinguish between a grant of power or a having of power and the 
exercising of it. These are two different things.

There are statements that it is desired that they have all the powers 
of the district court, and that is fine. We are thoroughly in accord 
with that. But, the notion that there are ho restrictions and no limits 
on the exercise of the powers of the district court, if that notion exists 
here, i&,.of course, mistaken.

The Congress has repeatedly limited the exercise of the powers of the 
district courts. They are denied entirely, for example, in the field of 
NLRB and FCC. These, of course, go directly to the court of appeals.

They are limited in the labor law against giving injunctions against 
a labor organization and its activities and so on. So, I think that is a 
fundamental mistake that might have led to a thought of splitting 
the current bill.

Then, JVlr. Chairman, there is the constant reference throughout 
that portion of the statement of the Customs Court to something called 
"the congressional policy of judicial review." I may not be too aware, 
but I have not been able to find any congressional policy pf judicial 
review. The implication here is that it resides in the Administrative 
Procedure Act.

As the chairman knows, the Administrative Procedure Act has 
been .applied by the Congress to some agencies and some actions of 
some agencies and has been specifically denied to other actions of 
other agencies or of the same agency. Or it has been denied where 
almost total discretion is granted by the Congress to one of the Secre 
taries. The courts have, where nothing has been said, in many in 
stances indicated the view that judicial review under the APA should 
be granted.

On the other hand, they have fully recognized that in the areas of 
national security, for example, and others that it does not. The Export 
Administrative Act, for example, Mr. Chapman, has one tiny para 
graph applying the APA and judicial review to one single action of 
the Commission, and that is where sanctions are applied for a viola 
tion of the regulations. The entire remainder of the act, of course, is 
left to discretion.

So, in essence, Mr. Chairman, I do not think it necessary to split 
the bill. I do not find in the so-called second category any substantive 
matter which would seriously impede the exercise of the powers of 
a district court by the Customs Court

With respect to Mr. Vance's statement, Mr. Chairman, I find it 
excellent work. I find almost nothing with which to disagree specifi 
cally. To take it section by section would take far more time than 
the subcommittee is prepared to give and would probably not be 
productive.

I will say this, Mr. Chairman. In essence, I think the courts could 
live with the bill as it now is. It would be difficult. We would have 
to work out a good many controversies.
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Ho./ever, much of the statement of Mr. Vance and the bar associ 
ation speaks of portions of the present bill raising questions. Judges, 
as the chairman may know, have answers for questions that have not 
even been raised yet! I am sure that we would, over a period of time, 
work them out.

It would be a far better thing, however, if much, if not all, of the 
recommendations of the bar association »s contained in Mr. Vance's 
statement were to be adopted. I would hope in that regard, Mr. Chair 
man, that the subcommittee would, in fact, decide or elect to retain 
the bill, making such modifications as the chairman and staff may find 
useful from Mr. Vance's statement and others, rather than splitting it. 

Again, Mr. Chairman, I am sorry to make that a long answer to a 
short question.

Senator DECoxciNi. Xp, Judge, that is what we wanted. I appreci 
ate that in-depth analysis. To tell you the truth, we are a little bit 
concerned about how to move forward, and I appreciate those 
comments.

I want to thank you again, Judge. Mr. Altier may have a few ques 
tions to address to you.

Mr. ALTIER. If the bill, 2857, moves toward making the Customs 
Court more or less equivalent of a Federal district court, and if your 
court, the Court of Customs and Patent Appeals, possesses all the law 
and equity of the Courts of Appeals in the United States, then why 
should not both courts, the Customs Court and your court, have the 
capability to issue both permanent and temporary injunctive relief? 

Judge MARKET. I have no reason to think otherwise. I have no 
knowledge as to why the provision in section 1546 denies it. I assumed 
it was for the congressional purpose of providing discretion to the 
committee, that is, to the Secretary or to the International Trade 
Commission or to the Customs Service.

There is, of course, no business of the courts sticking their noses
into the business of the Customs Service and that of the International

Trade- Commission in trying to run it for them and trying to operate
it in any of the details. That would be a fundamentally improper
thing to do.

To say that the power would be exercised improperly in that re 
gard, I think is a conjecture. If it were to happen, Congress could 
stop it pretty fast. If that were necessary, the Congress could stop it. 
I cannot imagine it happening.

On the other hand, I am not totally aware of many situations 
where it would be necessary for it to happen.

I think that we have it now. Under the All Writs Act, for example, 
we have, with respect to our patent side, issued writs and will in the 
future where necessary. 

I have no difficulty with that.
So, I do not think there is any problem with it if the Congress 

should elect to give us what I think we already have.
Mr. ALTIER. The bill, however, does provide for, I believe, tem 

porary injunctive relief for the Customs Court. 
Judge MARKET. Yes.
Mr. ALTIER. Do you know any reason why that was inserted in the 

bill ? Do you know why the bill does not provide for permanent in 
junctive relief?
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Judge MARKET. Thisis only a conjecture, but I suspect it Is, pretty valid I suspect, it was inserted for the reason that there has been in the past plaintiffs to the Customs Court saying that they were being irreparably iniured at that moment by some action by the Customs Service. The court has felt that it had no power to act. It has not under this statute until a protest is filed and denied.
So. nothing has happened. . .I think the desire which led to the inclusion m the bill of the tem porary injunction was just that—to handle that kind of irreparable

situation. . _,, . ,Permanent injunction, of course, is another matter. That does tend to move the final action ahead because, obviously, if there is a perma nent injunction, it is permanent, and there it is. You can always come 
in and try to get it removed.However, in order to decide whether to issue it or not, you just about have to hear the whole case. There has been no exhaustion of the administrative remedy. The challenged act had not been com 
pleted at that time.

So, this is one of the stickiest areas in this whole subject of irrepa rable injury, and the power of tha court to act early, so to speak, before exhaustion of the administrativfe remedies.
It is, one of the stickiest of all segments in the bill.I think some analogies can be drawn to similar activities in other agencies. But, I think not many. I think wa have to be very careful as to how far we go in drawing such analogies.
We should keep in mind that we are not dealing with the same kind of situation. There is no constitutional right to import. There is no constitutional right for even the maintenance of the same customs duties for the same goods forever. Congre&s has kept customs duties, as it has kept all revenue items and all tax items, very close to its vest. Congress has done this since it began.
They have treated the entire subject of taxes quite differently from other subjects. I think rightly so.
The notions that the plaintiff in the Customs Court should have all the rights, and so on, of all other plaintiffs and all other parties, I think is fundamentally in error. That would be a fundamental mistake to make.
Mr. ALTIER. The subcommittee has received several comments con cerning the use of the complaint instead of the summons in the Cus toms Court. Mr. Vance,.later this morning, will indicate that the language in the hill should authorize use of a summons or complaint with the ultimate decision being left to the rules of the Customs Court.
Do you have any comments on the use of either or both?Judge MARKEr. Yes. That is one of the areas, for example, that I believe the court could work out if the bill were passed as it now stands, calling for a complaint.
As I understood Mr. Vance's analysis, filed on June 15 fo the sub committee, his mam concern was the necessity of the Government the Customs Service, filing an answer in every single case. They do not now need to do so when only a summons is filed.
Of course, there are ways around that. There is extension of time to nle an answer while negotiations in settlement are underway There
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is the motion to dismiss where it is thought to be a frivolous com 
plaint, and so on. . . I gather the same content would occur whether it be a complaint
or summons. .Mr. Vance will state today in his prepared testimony that there 
should be an alternate summon? or complaint in two areas, and in 
two or three others only the word "summons." It is a matter for the 
Customs Court. It is a matter for the bar. It is not a matter for the 
Appeals Court, so we would not be prominently involved one way or 
the other.

But, it is one of those things, as I say, that I think we would work 
out regardless of which way vou go. When I say "we," I include the 
Customs Court and the bar. t think that it is the kind of thing that 
could be lived with.

On the other hand, if both the bar and the Customs Court are satis 
fied with the summons, then our court would have no objection. 

Mr. ALTIER. I have one last question.
Section 1583 of the bill denies any appeal from rulings or internal 

advice. Do you disagree or agree with this type of approach 1
Judge MARKET. By that do you mean appeals througn the Customs 

Court from the Customs Service or the International Trade 
Commission 1 

Mr. ALTIER. Yes.
Judge MARKEY. I thoroughly agree. It is part of what I said a mo 

ment ago. It is of a piece with what I said about courts interfering 
witli what is going on inside the Customs Service, the International 
Trade Commission, and the Office of the Secretary of the Treasury.

I am not sure I would like to be heading up any of those agencies 
if internal advice and the advice given to members of the public were 
reyiewable, where there has not been an actual imposition of any 
thing in the way of duties, or a refusal to impose countervailing duties, 
and no fundamental decision of the organization. We ought to keep 
our fingers off that.

Mr. ALTIER. It is not true that those rulings are internal advice, and 
are they not final * Does not the Customs Service have to abide by those 
and a later decision regarding an entry or an importation * 

Judge MARKEY. Yes.
Mr. ALTIER. And, if they are final, should they not be appealable to the Customs Court?
Judge MARKEY. They should be appealable to the Customs Court 

the first time they are exercised. That is to say, if a regulation or in 
ternal advice or a ruling is set up but nothing has happened, nothing 
has been imported, and nobody has had duties imposed, et cetera, then 
that is in essence an advisory type of opinion coming out of the Customs Court.

We know that is not the business of the court, that is, to be giving 
advisory opinions. It may be annoying. But, this would make us a 
member of the Commission, of the Customs Service, and of the Secre 
tary of the Treasury's office. We would be participating in what is going on inside.

If I understand the thrust of the provision, that is how I feel. There 
]s time enough for the court to step in when the ruling has been en 
forced, or at that time. For all we know, it may never be. The Customs
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Service or the Commission or the Secretary may change hi&mind when 
he gets a reaction from the public, and so on. We have to'sta^ .out of 
it. ft almost seems unnecessary to say that, or to put it in the bill.

Mr. ALTIER. Thank you very much.
Senator DECONCINI. Judge, I want to thank you very much for your 

testimony. We may call on your expertise in the process of attempting 
to mark this bill up. I wish you would extend, again, my thanks to 
each member of your court for providing us with your services and 
testimony today.

Judge MARKET. We will hold ourselves available, Mr. Chairman, to 
the chairman of the staff whenever we are needed.

Senator DECONCINI. Thank you.
Our next witness is Peter M. Gerhart, assistant professor of law, 

Ohio State University, and consultant, Administrative Conference of 
the United States. We see that you are accompanied by Jeffrey S. 
Lubbers, staff attorney, Office of the Chairman, Administrative Con 
ference of the United States.

Mr. Gerhart, you may proceed.
STATEMENT OF FETER ^ QEBHAET, ASSISTANT PROFESSOR OF 

LAW, OHIO STATE UNIVERSITY AND CONSULTANT, ADMINISTRA- 
TIVE CONFERENCE OF THE UNITED STATES, ACCOMPANIED BY 
JEFFREY S. LUBBERS, STAFF ATTORNEY, OFFICE OF THE AD 
MINISTRATIVE CONFERENCE OF THE UNITED STATES
Mr. GERHART. Mr. Lubbers will begin, Mr. Chairman.
Senator DECONCINI. I have not had a chance to read your article, but 

I intend to take it with me on the airplane this week, and I will re 
view it.

Mr. LUBBERS. Thank you very much, Mr. Chairman. My name is 
Jeffrey Lubbers. I am a staff attorney in the Office of the Chairman of 
the Administrative Conference of the United States.

With me is Peter M. Gerhart, assistant professor of law, Ohio State 
University School of Law and consultant for the Administrative 
Conference.

Before I turn over the microphone to Professor Gerhart who, if I 
may say, is an expert on the judicial review of actions of the U.S. 
Customs Service, I want to take 1 minute to give you some back 
ground on the Administrative Conference and its interest, in S. 2857.

The Conference was established as an independent Federal agency 
of the U.S. Government in 1964. Its mandate is to study the adminis 
trative procedures of Government agencies and recommend improve 
ments to the President, the Congress, the courts, and the agencies 
themselves.

The Conference has issued over 70 formal recommendations on 
various aspects of administrative procedure. We are here this morn 
ing to acquaint the committee with the conference's recommendation 
77-2, adopted in September 1977. It concerns the judicial review of 
CiivStoms Service actions.

This recommendation was developed after Ity years studv by Pro 
fessor Gerhart and oversight by the conference's Standing Committee 
on Judicial Review.
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During the course of the drafting of the report and recommenda 

tions, Professor Gerhart and our office solicited comments; frdfn over 
50 members of the customs community, some of whom are testifying at 
these hearings. . .,..'" V

We received many helpful and supportive comments and,;as the 
project unfolded, we began to understand the deep feeling in support 
of our conclusion that there is a pressing need for reform in $Us area. 
We believe there is a problem to be solved in terms of upgrading the 
status and enlarging the jurisdiction of the Customs Court and in 
improving access to that court.

We commend the committee for its interest and enthusiasm in hold 
ing these hearings. We hope that a Customs Court Act will emerge 
during this or perhaps the next Congress.

If you 'have any questions about the Adminstrative Conference, I 
would be glad to answer them.

Otherwise, I would now like to turn over the microphone to Profes 
sor Gerhart for more substantive comments. 

Senator DECONCINI. Thank you, I: Ir. Lubbers. 
Professor Gerhart, you may proceed.
Mr. GERHART. Mr. Chairman, let me first commend you for your 

efforts to reform the laws relating to imports. Certainly the job needs 
leadership if it is to get done.

Because S. 2857 would implement many of the recommendations 
made by the Administrative Conference, the Conference supports the 
general thrust and many of the specific provisions of the legislation. 
But there are some matters on which the recommendations of the Ad 
ministrative Conference differ from the provisions of the proposed 
Customs Court Act, noticeably with respect to standing to challenge 
actions of the Customs Service and, less significantly, with respect to 
some aspects of the jurisdiction of the Customs Court.

I will point out these differences in a moment and discuss the reasons 
underlying the Administrative Conference's recommendations..

There are also many matters covered by the bill that the, Adminis 
trative Conference has not studied and as to which we can make no 
recommendation. We would, 'however, like to give you our .personal 
comments on some of those aspects of the bill, especially some of the 
matters with respect to the drafting of the proposed legislation.

Let me first summarize the recommendations of the Administrative 
Conference and discuss how they would be implemented by the pro 
posed legislation.

First, the Conference recommended that the jurisdiction of the Cus 
toms Court be expanded to permit the court to review all final actions 
of the Customs Service except in 2 narrow classes of cases. This 
change is necessary to ensure that all actions of the Customs Service 
which should be subject to judicial review will be subject to' judicial 
review, and that judicial review occurs m the forum that is best 
suited for meaningful review.

We are happy to note that that recommendation would be imple 
mented by the new legislation.

The first exception to the jurisdictional recommendation of the Ad 
ministrative Conference is that matters already subject to review in 
another court would not be reviewed by the Customs Court. Those are
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the general matters that are listed in subsection (e) of section 1583 of 
the proposed bill.

Second, our recommendation would not have the Customs Court 
review cases in which goods are excluded by an agency other than the 
Customs Service under a law that is not a customs law. This exception 
to the recommended jurisdiction of the Customs Court differs from the 
proposed legislation. In section 1585 of the proposed legislation, the 
legislation apparently continues the existing and, .in our mind, un 
workable distinction between exclusion under a customs law and ex 
clusion under a law that is not a customs law.

In our mind, the jurisdiction should be based upon a different dis 
tinction. The division of jurisdiction between the district court and 
the Customs Court should be based upon which agency makes the de 
cision to exclude merchandise. If the decision to exclude merchandise 
is made by the Customs Service, whether or not under a customs law, 
that decision should be reviewed by the Customs Court. On the other 
hand, if the decision to exclude merchandise is made by an agency 
other than the Customs Service, then that decision should be reviewed 
by the court that normally reviews the decisions of that agency.

This will insure that the Customs Court has jurisdiction over all 
decisions made by the Customs Service. It will insure that a uniform 
body of law will be developed that will avoid the problems which have 
arisen and which require a litigant to make an esoteric determination 
of what is and what is not a customs law. On the other hand, the 
Customs Court should not have jurisdiction if the subject matter is 
generally within the expertise of another court, which is usually true 
when an agency other than Customs Service makes the decision.

The second recommendation of the Administrative Conference, that 
contained in paragraph A(2), would give the Customs Court all the 
remedial powers of a district court. That recommendation would be 
implemented by a new section 1582 in the legislation, which we 
support.

The third recommendation of the Administrative Conference, con 
tained in paragraph A (3) of the recommendations, would delete the 
requirement that not more than five of the nine judges of the Customs 
Court be of the same political party, and the requirement that the 
Chief Judge be appointed by the President. That is, we recommend 
that the Chief Judge be appointed by the President with the advice 
and consent of the Senate.

These recommendations would be implemented by section 201 of 
the bill, which we also support, except that the bill does not provide for 
advice and consent by the Senate when the Chief Judge of the Customs 
Court is selected. We believe that the Senate should be involved in the 
selection of a Chief Judge in order to provide the proper checks and 
balances to the Presidential selection.

The fourth recommendation of the Administrative Conference re 
lates to standing to sue the challenge actions of the Customs Service.

This is a major matter over which there is a difference between our 
recommendation, the bill, and the proposals of several other parties 
who are appearing before this subcommittee.

The recommendation of the Administrative Conference is that Con 
gress enact the flexible test from the Administrative Procedure Act 
that any adversely affected person may challenge customs action,
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either through administrative or judicial review. We believe this is 
necessary so that all persons whose interests are directly and substan 
tially affected by action of the Customs Service have the ability to 
challenge such actions. We believe this can be done without increasing 
the risks that such suits would be used for harassment or to obtain 
confidential information from competitors.

This is especially true in light of the new section 2641 (b) of the 
legislation, which would empower the Customs Court to protect the 
confidentiality of information.

The legislation, however, adopts a curious blend of provisions relat 
ing to standing to sue. The bill adopts the "adversely affected person" 
test with respect to the new sources of jurisdiction of the Customs 
Court. But, it retains the rather narrow classes of standing with re 
spect to those persons who may file a protest or a petition. In addition, 
the bill would somewhat expand, through section 1516, the classes of 
persons who could file a petition to challenge certain customs actions, 
but would not expand ,it as far as our recommendation goes, which is 
to include all persons adversely affected by actions of the Customs 
Service.

We believe that because the actions- of the Customs Service do have 
significant impact upon many classes of persons, not only those who 
are now presently authorized to file a petition or protest, standing to 
challenge customs actions should be expanded so that all such persons 
have an opportunity to have incorrect administrative action reversed.

The next recommendation of the Administrative Conference relates 
to the burden of proof in the Customs Court: the fact that a plaintiff 
seeking to challenge action of the Customs Service must not only over 
come the presumption of correctness on the part of the Customs Serv 
ice, but must also prove what the correct action should have been. We 
are gratified to note that section 2643 of the legislation would change 
that anomaly.

Another recommendation of the Administrative Conference that 
relates to this bill concerns the exclusion of merchandise. The bill 
would enact the recommendations that exclusion cases be given prece 
dence in the Customs Court, and would thus insure that those injured 
by exclusion will have means of quick relief.

The final recommendation of the Conference relates to the reform 
of section 592. The Administrative Conference's recommendations con 
tained a number of principles to gruide the reform section 592. Our 
recommendations differ from the bill in that we recommended that all 
penalty cases under section 592 be adjudicated or reviewed in the 
Customs Court. The bill is different. It would provide for joint juris 
diction between the district court and the Customs Court, depending 
upon the transfer from one to the other. We believe that although the 
legislation differs from our recommendations, the, legislation is rea 
sonable and that it would certainly be a workable solution to the 
issue.

In conclusion. I hnve two general comments about the drafting of 
the lp.<yislation. I think much of it can 'be improved: most notably, sec 
tion 601, which attemDts to reform section 1516. That section has al 
ways been unintelligible. It is now completely impenetrable. Work 
could be fruitfully done to rewrite that portion.
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Another drafting problem concerns the jurisdiction which would be 

given to the Customs Court. The bill, through section 1581, purports 
to enact a rather broad jurisdictional grant to the Customs Court but 
then, apparently, attempts to limit that broad jurisdiction in two 
ways.

One is through the laundry list of exceptions to Customs Court 
jurisdictions contained in 1583(e), and the second is through an im 
plied limitation under jurisdiction of the Customs Court which is sup 
posed to come out of section 1584 through 1589. The problem with 
that scheme is that the specific grants of jurisdiction in sections 1584 
through 1589 do not on their face either expressly or impliedly limit 
the jurisdiction of the Customs Court under 1581. So, if the attempt 
of the legislation is to make section 1581 merely a residual grant of 
jurisdiction for cases not precluded by other sections, then it could 
not have that affect because the other sections do not by themselves 
preclude jurisdiction; they merely grant jurisdiction.

That concludes my formal statement.
Senator DBCONCINI. Thank you very much. We appreciate your 

testimony. We thank you for the indepth nature of your submitted 
testimony as well.

Without objection, this material will be inserted into the record at 
this point.

[Material follows:]
ADMINISTRATIVE CONFERENCE OF TUB UNITED STATES,

Washington, D.C.. June 21,1978.
STATEMENT or THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES ON S. 

2867: THE CUSTOMS COURT ACT OF 1978 BY PETEB M. GERHABT, CONSULTANT TO 
THE ADMINISTRATIVE CONFERENCE AND ASSISTANT PROFESSOR OF LAW, OHIO 
STATE UNIVERSITY COLLEGE OF LAW, AND JEFFREY S. LUBBEBS, ESQ., STAFF AT- • 
TORNEY, OFFICE OF THE CHAIRMAN, ADMINISTRATIVE CONFERENCE OF THE UNITED 
STATES, CONCERNING S. 2857: THE CUSTOMS COURTS ACT OF 1978

STATEMENT OF THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

A. Introduction
This statement is submitted by Peter M. Gerhart, Consultant to the Adminis 

trative Conference of the United States and Assistant Professor at the Ohio 
State University College of Law, and Jeffrey S. Lubbers, Staff Attorney in the 
office of the Chairman of the Administrative Conference. The purpose of this 
statement is to acquaint this Committee with Administrative Conference Rec 
ommendation 77-2, entitled "Judlcal Review of Customs Service Actions," much 
of which would be implemented by S. 2857.

The Administrative Conference of the United States was established as a 
permanent independent Federal agency by the Administrative Conference Act of 
1901 (5 U.S.C. §§ 571-576). Its purpose is to identify the causes of inefficiency, 
delay, and unfairness in administrative proceedings affecting private rights, and 
to recommend improvements to the President, the agencies, the Congress, and 
the courts.

The Conference is a deliberative body of 91 members. Its Chairman is ap 
pointed by the President with the consent of the Senate for five years. Ten 
members are appointed for three-year terms by the President, to serve as a 
Council. In addition there are 44 members who are high-level persons in the 
departments and agencies, and finally there are 36 members who are distin 
guished people from private life. -

The Conference acts in a formal way only through a plenary session of its 
full membership, which occurs twice a year. At its plenary session in September, 
1977 the Conference adopted Recommendation 77-2, based on the study under 
taken by Professor Gerhart as consultant to the Conference.
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The study arose in June, 1975 when several lawyers specializing in customs 

practice brought to the attention of the Administrative Conference examples of 
what they considered to be deficiencies in the jurisdiction and power* of the Customs Court—deficiencies that aseertedly make it difficult for the court to 
correct erroneous actions of the Customs Service. The Chairman's Office, after preliminary study, concluded that these concerns were sufficient to warrant a full- 
scale study of the adequacy of judicial review of Customs actions, and Professor 
Gerbart was chosen as consultant.

Professor Gerhart's draft report and recommendations were reviewed by the Conference's Committee on Judicial Review and were also circulated for com* 
inent to interested agencies and persons prior to their eventual adoption by the Conference in September, 1977. We have attached a copy of that Recommendation 
77-2 as Appendix A to this statement Copies of Professor Gerhart's final report 
as published have been made available to the Committee. (See Gerhart, "Ju dicial Review of Customs Service Actions," 9 Law & Pol'y Int'l Bus 1101 (1978)).

Most of the comments made here concerning 8. 2857 are based upon the princi ples endorsed in the Conference's Recommendation 77-2. However, that Recom 
mendation is narrower in scope than S. 2857. The Conference's Recommendation 
addressed only the adequacy of judicial review of Customs Service actions, while 
S. 2857 addresses judicial review of all actions "directly affecting imports," in 
cluding actions of several other agencies. Thus, there are many matters covered 
by S. 2857 that have not been studied by the Administrative Conference and as 
to which the Conference can present no position. Consequently, the comments we make that go beyond the scope of Recommendation 77-2 represent only our views 
and not necessarily those of the Conference.
B. Overview of comment* and ttatcmcnt of general support for 8. 2851

Generally the thrust of S. 2857 is consistent with Recommendation 77-2. More 
over, the bill either entirely or partially implements most of the Conference's 
proposals in Recommendation 77-2. The following summarises the principal areas 
of agreement and disagreement between S. 2857 and Recommendation 77-2.

Title II of the bill would remove both the political affiliation limitation on 
appointees to the Customs Court and the provision permitting the President to 
designate the Chief Judge "from time to time." Except for a small difference noted below, this sectiou would implement paragraph A(3) of Recommendation 77-2.

Title III of the bill would broaden the jurisdiction of the Customs Court and 
give it all the remedial powers possessed by other Article III courts. These provisions are generally consistent with paragraphs A(l) (jurisdiction) and 
(2) (remedial powers) of Recommendation 77-2, except as noted below, but are 
broader because they cover review of actions of agencies other than the Customs Service.

Title IV would (along with Title VI) expand somewhat the categories of per 
sons eligible to seek administrative and judicial review of actions of the Customs 
Service. This is consistent with, but does not go as far as, paragraph B of Recom 
mendation 77-2, which would generally extend review to all persons adversely 
affected by Customs action.

Title IV would also enact a requirement that persons seeking judicial review 
first exhaust administrative remedies, and would authorize the Customs Court to provide equitable relief, including preliminary injunctive relief and orders pro 
tective of trade secrets. These provisions are consistent with paragraphs A(l) 
and (2) of Recommendation 77-2 and with the reasoning underlying the recom 
mendation that standing to challenge Customs action to broadened (paragraph B).

Title IV would eliminate the double burden that requires plaintiffs challenging 
Customs Service actions to prove both the incorrectness of the administrative 
decision and what the correct decision should have been. This would implement paragraph C of Recommendation 77-2.

Finally, Title IV would require the Customs Court to give precedence to all 
cases challenging the exclusion of merchandise, a provision that would imple ment paragraph D(l) of Recommendation 77-2.

Because in these specific ways 8. 2857 fully or partially implements the im 
portant parts of Recommendation 77-2, the Conference can strongly support the 
substance of much of the bill. However, in several instances the bill falls short 
of full implementation of our Recommendation. This is true primarily in the
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sections designed to broaden standing to sue in the Customs Court. In addition 
several other portions of the bill seem to be awkwardly structured, probably as a 
result of the bill's attempt to engraft new grants of subject matter jurisdiction 
onto an already unwieldly statutory base. We refer here primarily to Titles III 
and VI. Finally, there is much in the bill that is beyond the scope of the Ad 
ministrative Conference's Recommendation or its underlying study conducted 
by, Professor Oerhart.
C. Section-by-tcction comment*

Section 101.—We support the declaration of purpose as stated.
Section 201.—We support this proposed removal of the political affiliation limi 

tation on appointees to the Customs Court and the deletion of the provision per 
mitting the President to designate the Chief Judge of the Customs Court "from 
time to time." These proposals implement paragraph A (3) of Recommendation 
77-2. The Recommendation is slightly different than Section 201, however, be 
cause the Recommendation (but not Section 201) provides that the designation 
of the Chief Judge be subject to the advice and consent of the Senate, as is true 
with respect to the Chief Judge of the Court of Claims and the Court of Customs 
and Patent Appeals.

Section .W2.—(New Sections 1581-1505 of Title 28. United States Code).
(Sections 1581-1590).—Section 1581 is designed to expand the jurisdiction of 

the Customs Court to give it exclusive jurisdiction "over all civil actions against 
the United States . .. directly affecting imports . .." -Section 1588 is designed to 
expand the jurisdiction of the Customs Court to include review of final agency 
action that directly affects imports; it gives the Customs Court exclusive jur 
isdiction over certain decisions of the International Trade Commission and Of 
fice of the Special Trade Representative; and it specifically precludes Customs 
Court jurisdiction over certain enumerated actions. Sections 1884-1580 restate 
with only minor changes existing Custom Court jurisdiction over matters that 
are first subject to administrative protest within the Customs Service. Section 
1500 gives the Customs Court exclusive jurisdiction of petitions filed under Sec 
tion r.16 of the Tariff Act of 1980 (as amended by Title VI of this bill).

These provisions would largely implement the Conference's Recommendation 
77-2(A) (1), a recommendation to expand the jurisdiction of the Customs Court, 
to encompass all final agency action of the Customs Service except two types of 
cases: actions specifically made subject by statute to review in another court 
(e.g., cases involving personnel matters or the Freedom of Information Act) and 
cases in which a court or another federal agency orders the exclusion of mer 
chandise under a law that is not a custom law. The only respect in which 
S. 2857 might be inconsistent with that recommendation relates to the exclusion 
of merchandise: An inconsistency would arise if Section 1581 were construed to 
permit the Customs Court to take Jurisdiction over an order to exclude mer 
chandise Issued by an agency other than the Customs •Service, for example the 
Food and Drug Administration (an action "directly affecting imports"). Review 
of such action should not be in the Customs Court (and would not be under 
Recommendation 77-2) because that court has no expertise concerning the sub 
ject matter of the suit, which is a type generally dealt with by district courts.

The proposal we make below to modify 'Section 1681 would insure that the 
Customs Court would not. have jurisdiction over such cases. Also, Section 1585, 
which restates existing Customs Court jurisdiction over actions excluding mer 
chandise under a customs law, appears to be deficient t»ecause those few cases 
in which the Customs Service excludes merchandise under a law that is not 
a custom law (c.ft., switchable knives. 15 U.S.C. S 1241) would not be subject 
to review in the Customs Court, even though the decision to exclude is made by 
the Customs Service mid not another agency. Under Recommendation 77-2, 
the Customs Court would have jurisdiction over such actions, thus enabling the 
Customs Court to provide a full system of justice when actions of the Customs 
Service are questioned. We believe Section 1586 should be amended to reflect 
that principle.

Because the Conference did not consider the question of the proper forum 
for review of trade-related actions of agencies other than the Customs Service, 
the part of Section 302 of S. 2857 that would give the Customs Court jurisdiction 
to review actions of the President. ITC, Secretary of the Treasury or the Office 
of the Special Trade Representative is beyond the scope of the Conference's 
study. We do, however, have certain misgiving about the proposed jurisdictional 
framework.
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Section 1581, which provides f"r Customs Court jurisdiction over actions "di 

rectly affecting imports" is extremely broad. So is Section 1583 .which gives the 
Customs Court jurisdiction over final agency action which directly affects im 
ports. According to the section-by-section analysis accompanying the bill, Sec 
tion 1581 is meant to foe a "residual" provision only, its broad provisions limited 
and superseded by the more specific provisions of new Sections 1583-1589. The 
second paragraph of -Section 1581 presumably is designed to state this principle. 
But we doubt if this framework is workable.

.First, the preclusionary list in Section 1583 (e), which is meant as one form 
of limitation on the boad language in Sections 1581 and 1583, may be incomplete. 
Although we -have no problem with any of the items on the list, we are con 
cerned that no list can adequately take into account the types of suits that might 
be, but should not be, -brought in the Customs Court. For example, would a civil 
damage suit challenging an allegedly unconstitutional search and seizure of im 
ported goods -be precluded? Because issues like that are likely to arise, the bill 
would rely heavily on the Customs Court to develop an adequate jurisprudental 
test for "directly affecting imports" in order to exclude matters that should not 
be in the Customs Court but are not on the list of precluded matters. But de 
velopment of such case law would take time, and in the meantime plaintiffs 
would be forced to guess at the appropriate forum, w ith the penalty for a 
wrong guess dismissal of the suit, even at the appellate level (except as relief 
might he available under Section 1593).

Second, Sections 1584 through 1589, which restate the present jurisdiction of 
the Customs Court with only minor changes, are also apparently intended to be 
limitations on the jurisdiction granted by Sections 1581 and 1583. It could he 
argued, for example, that since Section 1585, the specific provision that addresses 
the exclusion of mercbandice, does not provide for Customs Court jurisdiction 
over a decision of the Food and Drug Administration to exclude merchandise, 
such jurisdiction would also be precluded under Section 1581. On the other hand, 
Section 1584 through 1589 are, on the face, grants of jurisdiction, not limitations 
on jurisdiction. The only way those sections can be read as limitations on the 
jurisdiction otherwise granted under Sections 1581 and 1583 is to read into them 
something that is not there: the implication that they preclude jurisdiction. At 
the least, the present language is ambiguous, on a subject where clarity is es 
sential and attainable.

For these reasons, although we generally support the proposed expansion of 
jurisdiction, we suggest that Title III be restructured. We suggest that -Sec 
tion 1581 be made the primary jurisdictional statute; that it first recite that the 
Customs Court possesses exclusive jurisdiction over matters a, 1>, c, d, e ... (the 
matters now in Sections 1583(b) (c) (d), 1584-1590); and that it then grant the 
Customs Court residual jurisdiction over other final agency actions of the Cus 
toms Service. Those actions of other agencies that are properly made exclusively 
reviewable in the Customs Court should then be specified in the statute. (New 
sub-sections 1583(b), (c), and (d) specify such actions.) Alternatively, if it 
were felt that such a list might inevitably omit appropriate actions, a test akin 
to the "directly affecting imports" could be used to cover actions of all 
agencies other than the Customs Service.

Finally, we support Section 1582, which would give the Customs Court all 
the power in law and equity of district courts. A similar principle is contained 
in paragraph A(2) of Recommendation 77-2.

(Section 1591).—In its Recommendation 77-2(D) the Conference has pro 
posed a complete reform of Section 592 of the Tariff Act of 1980 and -has testified 
in support of H.R. 8149, the Customs Procedural Reform Act. (That bill has 
passed both the House and the Senate and is awaiting conference committee 
action.) As noted in the section-by-section analysis to S. 2857, the Conference, as 
part of its Recommendation, urged tuat exclusive jurisdiction of penalty actions 
"be in the Customs Court This was done on the theory that the court's ability to 
hold hearings outside New York could "be improved and that a jury-trial provi 
sion could be added if necessary. Although the bill did not adopt this approach, 
the bill's proposal to allow the transfer of some, but not all, cases to the Customs 
Court seems to be reasonable. We undestand that the transfer will take place 
automatically unless the United States objects and the district court upholds 
the objection. To -make this clearer, we suggest adding the words, "if the United 
•States objects," to paragraph (d) (2) after the word "and," in the first sentence. 
Finally, we question the advisability of making tranfer decisions appealable 
only on appeal from a final judgment on the merits.
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In our opinion such decisions should either be made unappealable (absent 

extraordinary circumstances cognizable under the All Writs Act), or else they 
should be made appealable on an interlocutory basis so as to avoid wasteful 
litigation on the merits before the jnrisdictional question is settled.

(Section 1592) .—This proposal, that the Customs Court be authorized to render 
a judgment on the record before it, is consistent with the Conference's Recom 
mendation 77-2 (C).

(Section 1593).—We support this proposal. The Administrative Conference 
has made a similar recommendation with respect to transfer of cases under the 
Federal 4,dilution laws, see ACUS Recommendation 76-4(B)(3). [1 C.F.R. 
1305.76-4]

Section 402.— (New Sections 2631-2646 of Title 28, United States Code) 
(Section 2691).—This section articulates the test for standing to sue for liti 

gants who bring a Customs Court action that is not premised on the denial of a 
protest (matters cow covered in new Sections 1684-1580) or a petition under 
Section 516 of the Tariff Act of 1930. This section is required by the expansion of 
jurisdiction of the Customs Court to include other final agency action, and it 
follows the Conference's Recommendation B(3) in utilizing the Administrative 
Procedure Act's "adversely affected person" test.

Under the bill, however, suits over matters now subject to protest may be 
brought only by limited categories of persons (which would be slightly expanded 
in section 602 of the bill). Similarly, most actions of the Customs Service sub 
ject to petition under 19 U.S.C. 1516 can be challenged only by a limited category 
of persons. We will discuss below, in more detail, our reservations to these 
limited standing provisions.

(Section 2636).—We support both the general rale of exhaustion of adminis 
trative remedies and the specification that the Customs Court may in special 
circumstances grant preliminary injnnctive relief. We would add the words 
"standing alone" to the last sentence following "Financial loss."

(Section 26S9).—This proposal is consistent with the Conference recom 
mendation that the presumption of correctness should continue except In penalty 
cases. It appears, however, that in the first sentence "Section 1593" should be 
"Section: 1591."

(Section 2ffiO&)).—This provision, •which authorizes the Customs Court to 
protect the confidentiality of trade secrets and commercial information, seems 
salutary. The Conference recognized that the broadening of standing might in 
crease the need for explicit Customs Court authority to issue orders protective 
of trade secrets and other confidential business information.

(Section 2ftf3(b)).—This provision is consistent with the Conference's Recom 
mendation 77-2(C) and we strongly support it The current situation, in which 
the plaintiff challenging Customs action in the Customs Court has a dual burden 
of proof, is anomalous. Not only must the plaintiff overcome a statutory pre 
sumption that the Customs action was correct, he must then prove what action 
would have been correct. Curiously, if the plaintiff can only prove the incorrect 
ness of the administrative action, the court neither modifies the action nor 
remands the case to the Customs Service. Rather, the action is permitted to stand 
unless the plaintiff also proves what the correct action should have been. As a 
result, admittedly incorrect Customs actions remains uncorrected. There is no 
reason to retain this inequitable and anomalous provision.

(Section £646).—This section follows Conference Recommendation 77-2(D) 
(1) in giving precedence to exclusion (and civil penalty) cases on the Customs 
Court docket. We support this provision and suggest that the CCPA's precedence 
statute, 28 U.S.C. $ 2602, be similarly amended.

Sectiton 504.—We support this provision, which would make decisions of the 
Secretary of the Treasury to deny, revoke or suspend a custom broker's license di 
rectly appealable in the CCPA. We wonder, however, why there la a need for both 
subparagraphs (c)(l) and (c)(2), since they are worded almost identically. 
Furthermore, it is unclear why the CCPA should be prohibited from issuing an 
injunction or writ of mandamus in cases arising under this section. Courts of 
appeals should and normally do have the authority to issue stays of administra 
tive action where necessary (even in direct review proceedings). See, e.g., 28 
U.S.C. § 2349 and, of course, the All Writs Act, 28 U.S.C. § 1651. Furthermore, 
the ban on injunction and mandamus might be construed to disable the court 
from enforcing its final orders.

Section 601.—This section would revise Section 516 of the Trade Act of 1930. 
Although we recognize that the bill is building on an already opaque statue, we



feel that as amended Section 516 is nearly Impenetrable. Federal regulatory 
agencies hare been exhorted to issue regulations in "plain English" (see Execu 
tive Order 12044); the same should apply to legislation. Certainly, the principles 
underlying Section 516 could be stated more clearly.

More substantively, we support the provision in new subsection 516(a) giving 
competing American manufacturers, wholesaler, or producers the right to seek 
administrative and subsequent judicial review it the Secretary of the Treasury 
fails to exclude merchandise from entry, and we also support the provision in 
new subsection 516(c) (4) giving any adversely affected person the right to seek 
judicial review of a decision of the Secretary on a petition filed under Section 
516(a). However, we feel that the bill could be strengthened even further if the 
entire Conference recommendation concerning standing to sue were adopted. 
With respect to exclusion cases, the Conference recommended that:

Congress should consider enacting a new provision giving any person 
adversely affected by an action of the Customs Service, concerning mer 
chandise that is, or should be, excluded from entry or delivery, a means of 
seeking administrative review of such action, with subsequent review in 
the Customs Court. * * *.—Recommendation 77-2(B)(2). 

Section 601 partially accomplishes this by permitting competing American 
manufacturers, producers, and wholesalers to petition for the exclusion of 
merchandise. However, such petitions may be filed only by U.S. companies 
whose products compete with imported merchandise. Thus, the bill would con- 
tineu one of the existing weaknesses of Section 516: A U.S. manufacturer, 
producer, or wholesaler may .challenge Customs action under Section 516 only 
if he deals in the same class or kind of merchandise as the challenged mer 
chandise. As a result, a cattle producer may not challenge decisions concerning 
imported hides or leather goods (a different class or kind of merchandise), 
even if his sales to producers of hides suffer because imports are facilitated by 
erroneous Customs actions. Similarly, a manufacturer of steel may not challenge 
decisions contwrning auto bodied even if he is injured when Customs fails to col 
lect the proper duties or properly exclude merchandise. At a minimum, therefore, 
Section 516 should be revised so that all U.S. companies whose ability to compete 
is impaired by erroneous Customs action have an oportnnity to petition for 
change and obtain judicial review.

The Conference's recommendations go even further, however, because they 
contemplate that any person adversely affected by Customs actions would have 
a means of seeking effective administrative and judicial review thereof. Of 
course, the term "adversely affected" is not capable of precise definition, but 
it dues permit the courts to fashion a remedy whenever a person's interests are 
seriously and directly injured by erroneous Customs action. S. 2857 adopts the 
"adversely affected" test, but only with respect to the new subject matter juris 
diction of the Customs Court, and not with respect to matters involving a protest 
or petiiion. As a result, several classes of persons not authorized to file a protest 
or petition are prohibited from seeking effective relief against erroneous Cus 
toms action.

The adversely affected test would permit the Customs Court, in appropriate 
circumstances, to grant standing to challenge Customs action to persons who 
buy merchandise from importers: manufacturers, wholesaler*, retailers and con 
sumers. That would avoid a situation such as the one that arose in Consumers 
Union of the United State*, Inc. v. Comm. for the Implementation of Textile 
Agreements, 561 F.2d 872 (D.C. Cir. 1977), where the plaintiff, Consumers Union, 
apparently was unable to seek review of import quotas in either the district 
court (which had no subject matter jurisdiction) or the Customs Court (since 
the plaintiff, if not an importer, could not petition or protest the decision). The 
"adversely affected" test might under some circumstances also allow foreign sup-. 
pliers, who also have an important stake in the decisions made by Congress, to 
challenge Customs action, a factor that could be especially important if importers 
do not represent the interests of their suppliers adequately. Finally, importers 
might be authorized under the "adversely affected" test to challenge decisions 
made with respect to competing importers, an authorization they do not now have 
despite the real interest in a competitive system of insuring that the law is ap 
plied fairly and equitably to all competitors.

It was recognized during the consideration of Recommendation 77-2 that, 
broadening the provisions concerning standing to challenge Customs action could 
create the possibility that litigation might be used for harassment or to obtain 
confidential information from competitors, suppliers or customers. While these.



138
concerns are not groundless, it was felt that such risks could be minimized by 
effective judicial control of litigation, including limitations on the scope and use 
of discovery procedures. In this regard, the explicit authority for the Customs 
Court to order that trade secrets and commercal and financial information be 
protected (Section 2641 (b)) decreases still further the possibility that the stand 
ing provisions would be abused.

For the.se reasons, we believe that Congress should seriously consider allowing 
au adversely affected person to challenge the types of Customs Service action now 
subject to a protest or petition.

Section 602.—This section adds sureties to the classes of persons who may file 
protests under 19 U.S.C. § 1514. This is fine as far as it goes, but unless the protest 
procedure or the petition procedure is further opened up, there will still be 
adversely affected persons who lack recourse to administrative and judicial 
review.
D. Conclusion

We appreciate this opportunity to present the Subcommittee on Improvements 
in Judicial Machinery with the views of the Administrative Conference on this 
important bill. We commend the Subcommittee for its interest in the reform of 
procedures for judicial review under the customs laws, and we look forward to 
continuing our joint effort in this area.

ATTACHMENT A
ADMINISTRATIVE CONFERENCE, OF THE UNITED STATES,

Washington, D.C.
RECOMMENDATION 77-2: JUDICIAL REVIEW OF CUSTOMS SERVICE ACTIONS 

(ADOPTED SEPTEMBER 15-16, 1977)
A. JURISDICTION AND POWERS OF THE CUSTOMS COURT

The Customs Court lias exclusive jurisdiction to review decisions of the Cus 
toms Service (1) denying protests of importers relating to certain enumerated 
matters and (2) rejecting petitions of United States manufacturers, producers 
or wholesalers to challenge certain actions taken with respect to merchandise im 
ported by others. Actions of the Customs Service suspending or revoking customs 
brokers licenses are reviewable, by statute, in the courts of appeals.1 There are 
other actions of the Customs Service that are administratively final bet for which 
no specific statutory provision for review has been made. These include decisions 
made by the Service to suspend or discontinue permits for ^mediate delivery of 
merchandise as well as decisions to exclude certain types of merchandise from 
entry. Such action are now reviewable, if at all, in the district courts pursuant 
to their general or special jurisdiction.

Moreover, the Customs Court does not have power at present to "compel agency 
action unlawfully withheld or unreasonably delayed," as can district courts under 
the APA, 5 U.S.C. § 706(1). The Customs Service sometimes fails to act on signifi 
cant matters for such extended periods that its inaction may amount to agency 
action, as defined by 5 U.S.C. § 551(13) to include "failure to act." An example 
is the failure or refusal of the Service to complete the final assessment of duties 
payable on an importation. Finally, the Customs Court has no power at present to 
provide relief until after the protest or petition process has run its course even 
though the Customs Service has taken action with such immediate and drastic 
impact on a person that a district court considering comparable action of another 
agency would treat it as final for purposes of review. The recommendation would 
provide for review by the Customs Court of the final actions and failures to act 
just described.

Decisions to exclude merchandise may be made either by the Customs Service 
or another agency, such as the Food and Drug Administration. All exclusion de 
cisions pursuant to a customs law (i.e., a law applicable only to imported 
merchandise, usually codified in Title 19 of the United States Code), whether 
made by the Customs Service or some other agency, are now reviewable in the 
Customs Court. This review would be unaffected by the recommendation. Exclu-

1 The Conference has not studied the advisability of a change in the reviewing forum 
for such action. Nor does the Conference intend that the current method of reviewing 
personnel actions of the Customs Service or its determination! under the Freedom of 
information Act or like statutes be disturbed.
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•Ion decisions under a law that is not a customs law are never reviewed in the 
Customs Court. When such an exclusion decision is made by an agency other than 
the Customs Service, the Customs Court does not, and under the recommendation 
would not, review the decision. However, when such an exclusion decision is made 
hy the Customs Service, the recommendation would give the Customs Court 
exclusive jurisdiction to review it.

The Customs Court has sometimes been said not to have "equity powers." What 
is meant by this is not clear, but the recommendation would give the Customs 
Court all powers, injunctive and other, of the district courts.

The Customs Court is unique among Article III courts in fceing subject to a 
requirement lhat not more than five of its nine judges be appointed from the same 
political party and in having a chief judge selected from time to time by the 
President. These requirements, appropriate perhaps for multi-member administra 
tive agencies, are not consonant with the Article III judicial role of the Customs 
Court, especially as that role would be expanded by these recommendations.
1. Jurisdiction without a protest or petition

Congress should amend 28 U.S.C. §1582 to broaden the jurisdiction of the 
Customs Court by giving the court exclusive jurisdiction of any civil action 
brought to challenge final agency action (as defined in the Administrative Pro 
cedure Act) of the Customs Service except (1) action specifically subject to 
review in another court and (2) action pertaining to the exclusion of merchandise, 
under a law that is not a customs law, and taken by the Customs Service on the 
request or at the direction of a court or another federal agency.
t. Remedial powers

Congress should amend 28 U.S.C. § 1581 to confer upon the Customs Court in 
respect of actions properly pending before it the remedial powers of a United 
States district court.
3. Political affiliation of court appointees and selection of chief judge

Congress should amend 28 U.S.C. § 251 to delate the requirement that not more 
than five of the nine judges of the Customs Court be appointed from the same 
political party and to provide that the chief judge is appointed by the President 
with the advice and consent of the Senate, as in the case of the Court of Claims 
and the Conic of Customs and Patent Appeals.

E. STANDING TO SEEK ADMINISTRATIVE AND JUDICIAL EEVIEW

Under Section 516 of the Tariff Act of 1930, 19 U.S.C. § 1516, an "American 
manufacturer, producer, or wholesaler" may ask for and receive information on 
the duty imposed on imported merchandise of a kind manufactured, produced or 
dealt in by him and, thereafter, contest the appraised value of, classification of, 
or the rate of duty assessed upon, that merchandise by petition to the Customs 
Service. As stated under heading A, a decision concerning such a petition may 
be reviewed in the Customs Court. The recommendation is that Congress consider 
broadening the category of persons entitled to seek this sort of administrative 
relief and, thereafter, review in the Customs Court to include all persons ad 
versely affected by an incorrect determination by the Customs Service. The 
Conference believes that the category of persons eligible to cha^enge such de 
terminations by the Customs Service should thus conform with modern adminis 
trative practice, unless Congress determines that overriding considerations of 
economic policy make this undesirable.

Only the importer of excluded merchandise may now protest within the Customs 
Service the exclusion of merchandise and have denial of that protest reviewed by 
the Customs Court. The recommendation contemplates a broadening of the stand 
ing provision to enable any adversely affected person to seek administrative and 
judicial review of action either to exclude or to admit merchandise (unless the 
action is taken under a law that is not a customs law upon the request or at the 
direction of a court or another agency).

Under A(l) final actions of the Customs Service other than the denial of 
protests or petitions relating to classification, appraisal, duty and admission of 
merchandise, such as the suspension of immediate delivery permits, would be 
subject to review in the Customs Court. The recommendation contemplates con 
ferring upon any adversely affected person who has exhausted his administrative 
remedies standing to seek review of such actions. The recommendation does not 
specify what procedures must be exhausted.

.TJ-620—73——ll»



140

1. Decision* concerning duties
Congress should consider amending Section 516 of the Tariff Act of 1930, 19 

U.8.C. f 1516, to allow any person adversely affected by an incorrect determina 
tion of the appraised value of, classification of, or rate of duty assessed upon, im 
ported merchandise to obtain from the Customs Service information concerning 
such appraisal, classification or rate and to petition for a change. Denials of such 
petitions should be reviewablein the Customs Court.
2. Exclusion cases

Congress should consider enacting a new provision giving any person Ad 
versely affected by an action of the Customs Service, concerning merchandise that 
is, or should be, excluded from entry or delivery, a means of seeking administra 
tive review of such action, with subsequent review in the Customs Court. Such 
a procedure should not be available to challenge action pertaining to the exclu 
sion of merchandise, 'under a law that is not a customs law, and taken by the 
Customs Service on the request or at the direction of a court or another federal 
agency.
S. Other actions

If Congress broadens the jurisdiction of the Customs Court as recommended 
in A(l), it should also consider providing that actions within the broadened 
jurisdiction may be brought by any adversely affected person who has exhausted 
his administrative remedies.

C. BURDEN OF PBOOF IN THE CUSTOMS COURT

The Customs Service operates under a statute that establishes a presumption 
that a Customs Service decision tinder review is correct and places upon a party 
seeking review the burden of proving the decision incorrect. Trial in the Customs 
Court la bad on a record made in the court although 28 U.8.C. 12682(f) provides 
that, upon the service of a summons, the Customs Service is to transmit cer 
tain documents underlying the Customs Service decision to the court "as part 
of the official record of the civil action." The Customs Court and the Court of 
Customs and Patent Appeals have inferred from the statute a further require* 
ment, that in order to prevail the party seeking review must prove, in addition 
to the incorrectness of the agency's decision, what the correct decision should 
be. The recommendation would do away with that unorthodox further require 
ment and make Customs Court review of Customs Service actions conform in this 
respect with the review of actions of other agencies by other courts. The mode 
of review would continue to be a de novo trial (in the sense indicated above), 
which is considered appropriate because of the high degree of informality of 
most Customs Service procedures.
1. Elimination of the plaintiff's double Imrden

Congress should amend 28 U.S.C. |2636(a) to revise the Customs Court's 
standard of review in the following way: The presumption of correctness of 
Customs Service decisions and the imposition upon a party challenging a de 
cision the burden of proving otherwise would be retained, but an additional re- 
quirement read into the statute by the Customs Court and the Court of Cus 
toms and Patent Appeals would be eliminated. The additional requirement is 
that the challenging party prove not only that the Customs Service was wrong 
but also what a correct decision would be or risk suffering affirmance of the in 
correct adverse decision.

-Specifically, the amended statute should provide that, if the Customs Court 
determines that action taken by the Customs Service is erroneous, the court 
should modify or set aside such action; if the court is able to determine what 
action is correct, it should so d< cermine and order that the correct action be 
taken; if the court, after exhausting its processes and procedures, cannot deter 
mine what action is correct, it should remand the case to the Customs Service 
with instructions to take action consistent with the decision of the court; any 
redetermination made by the Customs Service pursuant to a remand should be 
subject to a new protest or petition; a decision by the Customs Court to remand a 
case should be appealable.

D. BEVIEW OF DECISIONS TO EXCLUDE MERCHANDISE

Exclusion of merchandise is a severe remedy. The recommendation would at 
tempt to ensure expedited review of exclusion decisions and would delete the
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extraordinary authority of the Customs Service to detain and setae imported 
merchandise that allegedly infringes a United States trademark or copyright in 
the absence of the same sort of court order that is required before action may be 
taken against allegedly infringing domestic merchandise.
1. Expedited review

Congress should amend the statutes giving preference to certain types of cases 
in the Customs Court, 28 U.S.C. f 2683, and the Court of Customs and Patent Ap 
peal*, 28 U.S.C. § 2602, to ensure a similar preference for cases properly before 
either court involving the exclusion of merchandise from entry or delivery.
2. The Customs Service's authority under the Trademark and Copyright

Statutes
Congress should amend the statutes under which the Customs Service is 

authorized to detain and seize merchandise that allegedly infringes a United 
States trademarks 19 U.S.C. f 1526, or copyright, 17 U.S.C. § 608, to provide that 
the Customs Service may take no such action until after the owner of the trade 
mark or copyright has obtained an order in a United States district court en* 
joining the importation. Alternatively, Congress should amend, the trademark 
statute, as it has the copyright statute, to authorize the Customs Service to 
establish by regulation such a condition precedent to its acting to detain and 
seize allegedly infringing merchandise, and the Customs Service should pro 
mulgate such a regulation. In either event, the Customs Service should then 
adopt express procedures that would enable the owner of a trademark or copy 
right to identfy imported merchandise that may infringe his mark or copy 
right.

E. IMPOSITION or CIVIL PENALTIES

The penalty for violations of Section 692 of the Tariff Act of 1930,19 U.S.C. 
11592, and some other import statutes is forfeiture of imported merchandise 
or its value. These penalty provisions are unsatisfactory. The statutory forfeit 
ure penalty is likely to be disproportionate to the gravity of tne alleged offense. 
Although the Customs Service is usually prepared to mitigate the penalty, the 
statures pose the following dilemma: If the alleged violator does not wish to 
accept the preferred mitigation because he believes he did not violate the statute 
or because he believes that he is entitled to a greater degree of mitigation, he is 
subject to suit in the district court for the full forfeiture value. Moreover, he 
will lose the benefit of any mitigation if the government can prove a violation, 
however insignificant, on bis part. The recommendation would rationalize penalty 
procedures.
1. The rationalization of section 592

Section 592 of the Tariff Act of 1930, 19 U.S.C. f 1592, prohibiting fraudulent 
or false statements or practices respecting imports, should be revised to make it 
fairer and more rational in its operation.

(a) Section 592 should be amended to provide for civil money penalties 
against the person violating the statute rather than for forfeiture of the 
merchandise or the full value thereof. Congress should establish maximum 
penalties based upon the revenue deficiency, if any, .resulting from the violation 
and upon the degree of culpability of the violator. In any case in which the vio 
lation does not result in a revenue deficiency, the maximum penalties should be 
based upon a percentage of the value of the imported merchandise and upon 
the degree of culpability of the violator. If the violator is an importer, he should 
be given the option of surrendering his merchandise in lieu of payment of any 
penalty assessed.

(ft) The Customs Service should continue to have the authority to mitigate 
civil penalties. If an assessment is contested, an action by the government to 
enforce the penalty should be in the Customs Court. In such an action, the 
government should have the burden of proving the act or omission constituting 
a violation and, if so alleged, the intentional nature thereof. The Customs Court 
should be authorized to determine de novo the amount of the penalty.

(c) In order to ensure that those subject to possible penalties under Section 
592 know what is expected of them under the laws administered and enforced 
by the Customs Service, the Service should, to the maximum extent feasible, 
adopt and publish standards that will guide its determinations under such 
laws.
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(<Z) The authority of the Customs Service to seize and hold merchandise under 

Section 692, other than prohibited or restricted merchandise, should be limited 
to instances where such seizure and holding are necessary to protect its ability 
to collect any revenue deficiency or penalty, and the Customs Service should be 
required to release the merchandise to the owner upon his provision of security 
for payment of such revenue deficiency or penalty. Where no such release Is 
effected by the owner, the Customs Service should be required to release the 
merchandise not later than 60 days after seizure unless the government has 
initiated an action in the Customs Court within that period and obtained an 
extension for good cause from the court. In instances where the Customs Court 
permits the Service to hold merchandise for sale by the Service to satisfy any 
revenue deficiency or penalty determined by the judgment of the court, the net 
proceeds of such sale, after allowance for the judgment and costs of the sale, 
should be paid to the owner.
2. Other statutes

Each of the other penalty provisions enforced by the Customs Service should 
be reviewed and. if appropriate, revised in a manner consistent with the fore 
going recommendations for the revision of Section 592.

Senator DECONCINI. Mr. Altier has some questions for you.
Mr. ALTIER. The term "directly affecting imports" appears several 

times in the bill. Obviously, it determines many of the bill's 
parameters.

What does this term mean to you, and do you feel it should be 
defined in the bill?

Mr. GERHART. This was one of the problems in the drafting of the 
bill. I think the drafters of the bill had two choices. One is that they 
could try to list specifically each of the subject matters over which the 
Customs Court should have jurisdiction. In the alternative they could 
try to find a general grant of jurisdiction which would give the Cus 
toms Court the ability to take those cases which they should have and 
avoid taking those cases which they should not have taken.

Both approaches have dangers. The problem with the specific list 
ing of subject matter is that the list may be under-inclusive. There 
may be matters that are not included on the list that should have been.

On the other hand, his draft of the bill takes the other approach 
and raises the other danger: That is, that the term "directly affecting 
imports" will be so broad that it will not meaningfully delineate or 
confine the jurisdiction to the Customs Court.

I think that if the term "directly affecting imports" were given a 
commonsense definition by the court, it might be a workable definition.

In specific answer to your question, Mr. Altier, it seems to me that 
the term "directly affecting imports" should be taken to include those 
actions of agencies which particularly affect the importation of mer 
chandise and are intended to implement the foreign trade policies of 
the United States, as opposed to other policies.

However, as our prepared statement suggests, I believe there is 
great danger in using a term that broad which is undefined and which 
is incapable of limitation. We would like first to see the drafters at 
tempt a list of the subject matter jurisdiction of the Customs Court.

Mr. ALTIER. Thank you.
The Administrative Conference has recommended that any person 

adversely affected by an action of the Customs Service concerning mer 
chandise in an exclusion case should have the means of seeking ad 
ministrative review of such action with subsequent review of the Cus 
toms Court.
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Section 601 of the bill almost does that when it permits competing American manufacturers, producers, and wholesalers to petition for 

the exclusion of merchandise.
Your position seems to go beyond that. Do you have any comments with regard to utilizing the 'more expansive "adversely affected" 

standard?
Mr. GERHART. I believe that section 601 is good to the extent that it 

does increase the classes of persons who have standing to sue. To that 
extent, we support it. It does not go as far as the conference's recom 
mendations. I think it should go further.

The best example of the class of persons who should be able to 
challenge exclusion decisions arises from the Consumers Union Case. 
Consumers Union wanted to challenge exclusion of textile merchan 
dise, but was unable to. That was true even though there was a 
case or controversy and Consumers Union had a substantial interest 
in the litigation. So, I think there are benefits to having a broader 
"adversely affected" test for those who want to challenge exclusion 
decisions.

Mr. ALTIER. Also, in your prepared statement regarding section 2636, 
you recommended that the words "standing alone be added following 
ihe words "financial loss" in the situation where the Customs Court 
grants preliminary injunctive relief.

Could you expand upon that and also discuss the possibility of 
allowing and providing the Customs Court with the capability of 
issuing both permanent and injunctive relief?

Mr. GERHART. As to the latter question, I believe the Customs Court 
should have the ability to award both permanent and temporary in 
junctive relief. That seems to me to be an important part of the arsenal 
of the remedies used by the judiciary to control administrative action.

I would assume that the bill would provide for such relief because 
it gives the Customs Court all the power of a district court.

Mr. LUBBERS. With respect to the recommendation that "standing 
alone" be added, I believe I am responsible for adding that to our 
prepared testimony. My only thought there was that because the 
section-by-section analysis indicated that "financial loss standing 
alone" should not constitute irreparable injury, that might be added to 
the statute as well.

However, after reading some of the other statements on this point. 
I find it pretty persuasive that "financial loss" is generally a good 
indication of irreparable injury in these cases. This is something that 
the conference has not taken a position on, but I think we might want 
to reevaluate this whole sentence in our prepared statement.

Mr. ALTIER. I have one other question. Section 1583 of the bill denies 
any appeal for rulings or internal advice.

Do you agree or disagree with that approach ?
Mr. GERHART. The Administrative Conference has not taken a posi 

tion on that question. It is one which we have discussed informally.
The danger of allowing an appeal from such a ruling on internal 

advice is that it could cause the Customs Service to stop giving internal 
advice or to give it less frequently for fear that too much of what 
they would do would be open to the public and be challengeable.

That is a danger. I think, on the other hand, that there should be 
some way for persons who are faced with a decision of whether or



how to impart and--who have an articulated and final ruling of the 
Customs Service to be able to get judicial review of that ruling so that 
they can transact their business with some degree of certainty.

I think the solution to that problem may be to enable the Customs 
Court to issue declaratory judgments in. certain cases when they find 
that issues are final and are ripe and will materially aid international 
trade.

Senator DECONCINI. Thank you very much, Mr. Gerhart and Mr. 
Lubbers. We are very pleased to have had you this morning. We ap 
preciate your fine testimony.

Our next witness is Andrew Vance, association of the Customs Bar, 
New York.

Mr. Vance, we have had an opportunity to review your testimony, 
particularly your in-depth study of this bill. We appreciate this effort 
that you have put forth and the time, abviously, that it took to do 
this.

You may proceed.
STATEMENT OF ANDREW P. VANCE, ATTORNEY REPRESENTING 

THE ASSOCIATION OF THE CUSTOMS BAR
Mr. VANCE. Thank you, Mr. Chairman.
My name is Andrew P. Vance. I am a practicing attorney in the 

field of Customs law in international trade and from 1962 to 1976 was 
Chief of the Customs Section, Civil Division, United States Depart 
ment of Justice. I appear here this morning on behalf of the Associa 
tion of the Customs Bar to present the views of the association with 
regard to S. 2857, the Customs Courts Act of 1978.

The Association of the Customs Bar is a national organization com 
prised of attorneys who specialize in the field of customs law and 
international trade. The association has been in existence in excess of 
50 years and from time to time has had the honor to present its views 
to the Congress on legislation affecting trade. Its members continu 
ously practice before the administrative agencies which regulate our 
foreign trade and administer and interpret the powers delegated to 
them by the Congress with regard to our foreign commerce, and the 
customs courts which review contested administrative action and inter 
pret the statutory enactments on which it was based. We appreciate 
the honor and the responsibility in being asked to participate in the 
current legislative process which, hopefully, may evolve into the Cus 
toms Courts Act of 1978 or 1979.

The association agrees with the lofty and commendable declaration 
of purposes set out in section 101 of the proposed legislation. Those 
purposes were the guide used by the association and its Committee on 
Practice, Procedure and Legislation in studying the bill. On the basis 
of that study and of consideration of comments from other individual 
members of the bar, the association submitted to the committee on 
June 15, 1978, a detailed 58-page analysis of the proposed statutory 
provisions of S. 2857 which included not only the association's com 
ments but its recommendations for changes in the legislation.

We believe those recommendations will make it possible to enact a 
bill which carries out the gjoals enunciated in section 101 which can be 
immediately realized, leaving for future study and consideration sub-
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stantive changes desired by importers, American manufacturers, pro 
ducers or wholesalers, exporters, the executive branch, and others 
interested in international trade which might require the joint con* 
sideration of this committee and the Committee on Finance. Some of 
the areas left for further consideration will be touched on later in this 
statement.

1 shall not try this morning to reiterate the analysis set forth in our 
submission of June 15, understanding that that analysis will be con 
sidered a part of our statement this morning and included in the 
record.

Senator DECONCINI. Without objection, that material will be in 
serted in the record at this time.

[Material follows:]
STATEMENT OF ANDBEW P. VANCE ON BEHALF OF ASSOCIATION OF THE CUSTOMS

BAB OK S. 2857
Section 201. Comment,—While the analysis makes 110 mention of it, the pro 

posed revision of 28 U.S.C.A. 251 by Section 201 will eliminate the partisan re 
quirements in the appointment of Judges to the Customs Court. This is certainly 
a desirable change and in keeping with the Article III status of the Court The 
bi-partisan requirement is a hangover from the 1890 Board of General Ap 
praisers days. This deletion is a significant one, and it is surprising that the 
analysis speaks only of the change proposed with regard to the designation and 
service of the Chief Judge. Both proposals, the deletion of the partisan qualifica 
tion for the appointment of judges, and the changes in the designation and 
service of the Chief Judge, are commendable and should be enacted.

Section SOU. | I5tll. Comment.—Unfortunately, the first paragraph of 11581, 
which is said in the Department of Justice analysis to contain a "general, 
residual grant of Jurisdiction to the Customs Court patterned after the similar 
general grant of jurisdiction which applies to the district courts, 28 U.S.C. 1381" 
does not stop after the words "treaties of the United States" (at line 8, p. 4) 
where the similar provision in 28 U.S.C.A. 1881 does, but adds the language "or 
an Executive agreement executed by the President of the United States or under 
an Executive order of the President." The additional reference to Executive 
agreements and orders seems unnecessary'in view of the preceding language and 
raises a question as to whether the intent of the draftsmen is to deprive the 
Customs Court of jurisdiction over a civil action arising under a Presidential 
Proclamation.

The remaining three paragraphs of the proposed 11581 also seem only to raise 
questions, and do not appear to have any basis In 28 U.S.C.A. 1331, the section 
after which the analysis says the residual grant in the proposed f 1581 is based. 
Certainly, the concern expressed in the second paragraph is already covered 
by the phrase "except as otherwise provided by law" in the second line of the 
first paragraph of f 1581. The remaining two paragraphs do nothing but state 
the obvious, but by doing so not only make what should be a rather simple state 
ment of residual jurisdiction far more complex and confusing than necessary, 
but may raise questions and doubts. At any rate, there seems to be no reason 
for including the last three paragraphs in the proposed legislation: none is 
advanced in the analysis.

Recommendation.—g 1581 as proposed should be stricken and replaced by the 
following language:

"§ 1581. Questions involving import*.
The Customs Court shall possess exclusive jurisdiction, except as otherwise 

provided by law, over all civil actions against the United States, or against 
any officer or agency thereof, challenging Government decisions directly 
affecting imports which arise under the Constitution, laws or treaties of the 
United States."

Section 802. 1 1582. Comment.—It is certainly time for the Customs Court to 
be given equitable powers. It would appear that the first sentence of the proposed 
§ 1582 does exactly that. That being so, there seems no relevance to or necessity 
for the second sentence therein, which is a restatement of the current 28 U.S.C.A.
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1581, repealed by section 301 of the Bill. It is directed to another concept entirely 
than the Court's general powers. It would serve best an a separate paragraph BO 
that it could not be considered derivative or limiting of the first sentence 
(paragraph).

No need is seen for the proposed language stating that the section shall not 
be construed as conferring upon the Customs Court the power to convene a jury. 
There is no similar provision in present law and no thought has been given in 
the past or present to the convening of a jury since the Court's subject matter 
jurisdiction does not include litigation which involves matters which are 
triable t>efore a jury. There seems to be no reason if at some time in the future 
Congress decides to give the Court jurisdiction over cases in which a jury 
trial might be appropriate, why the Customs Court should not then be able to 
conduct a jury trial. There is no inherent reason why the Customs Court should 
not have the power to convene a jury if such were essential to cases over which 
it was given jurisdiction. Another reason for deletion of this provision, which 
is not contained in present law, is & concern that this provision may be deemed a 
limitation on the powers of a Customs Court judge and serve as a basis for an 
objection to the designation of a Customs Court judge to sit in a District Court 
case involving a jury. See Olidden v. Zdanok, 370 U.S. 630 (1962).

Recommendation.—8 1582 should be amended to read as follows:
'•§ 1582, Poteen generally. 

"The Customs Court shall possess all the powers in law and equity of,
or as conferred by statute upon, a district court of the United States. 

"The Court, and each judge thereof, shall possess all the powers of a
district court for preserving order, compelling the attendance of witnesses,
and the production of evidence."

Section 302. $1583. Comment.—The proposed 8 1588(a') is troublesome and 
confusing. It is difficult to understand why what is Intended to be provided for 
by 8 1583(a) is not already provided for in the proposed 81581, supra. Further, 
the third paragraph thereof seems to disclaim that any jurisdiction is being 
granted in this paragraph, although the analysis (at p. 12) very confusingly 
says that its purpose is "to bring all of these suits into the Customs Court even 
if it is ultimately decided that the actions are not reviewable."

11583(ft) appears to give jurisdiction to the Customs Court over final de 
cisions of the International Trade Commission under sections 201 of the Anti 
dumping Act and 303 of the Tariff Act of 1990, as amended. At the Fifth Judicial 
Conference of the Court of Customs and Patent Appeals, May 18, 1978, this was 
so interpreted by counsel present but a Government spokesman indicated that 
was not the intention and he is apparently supported in this by the language in 
S1583(g). If the laudable result interpreted by counsel is in fact the Intent of 
the legislation, then it is suggested that appropriate language be Inserted in 
Title 19 of the United States Code to specify that such causes of action were 
being created.

In spite of the disclaimer of the grant of jurisdiction In 81588(b), the Depart 
ment of Justice analysis seems to consider that 11588(c) and (d) do contain 
a grant of jurisdiction, apparently ignoring the disclaimer contained in 8 1583 
,g). Interestingly enough, although the analysis (at p. 12) says that "Sub- 
paragraphs (c) and (d) grant exclusive jurisdiction ... to review findings of the 
ITC which are not currently subject to judicial review ..." there is no legislative 
language proposed to amend the substantive provisions referred to in either titles 
19 or 7 of the United States Code. Further, the proposed 81583(c) seems to limit 
judicial review to "advice, findings, recommendations, or determinations of the 
International Trade Commission" and not to provide for any review of the 
President's decision thereon. Rather than providing for an increase in jurisdic 
tion, the proposed statutory provision is really a limitation of existing Customs 
Court jurisdiction. Actions taken by the President on the advice of the Tariff 
Commission (now the TTC), the Cabinet, or other Executive Branch advice 
under c.ff. the flexible tariff provisions of the Tariff Act of 1930. as amended, the 
Reciprocal Trade Agreements Act of 1934. or section 22 of the Agricultural Ad 
justment Act. have heretofore been the subject of judicial review by the Customs 
Court and have, on occasion. be°n set aside. See United State* v. The Best 
Foods Inc.. 47 OCPV 163. C.A.D. 751 (I960) : United Strifes v. Sehntidt PH.tr1>ard 
rf Co. et al.. 47 CCPA 152. O.A.D. 750 (1960V crrt. dm.. 364 TT.S. 919 (1960) : 
The Best Foods, Inc. v. Tmited States. 50 Gust. Or. 94, O.D. 2390 (J963>,

The snmo comment* ar» npnarently appropriate with resrard to 81R83fd), 
where the decision of the President is apparently not subject to review but the
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"actions of the Office of the Special Trade Representative" are subject to re 
view "solely for the purposes of determining the procedural regurality of those 
actions." In addition, it is not clear whether this provision in §1583(d) is in 
tended to give jurisdiction to review the overseeing of orderly marketing agree 
ments or whether the reference is limited solely to the Special Representative's 
"review of the alleged restriction, act, policy, or practice" with regard to foreign 
import restrictions and expert subsidies (19 U.S.C.A. 2411). No reason is given in 
the analysis for providing in §1583(c) for judicial review of the "advice, find 
ings, recommendations, or determinations" of the ITC under section 301 of the 
Trade Act of 1974, e.g., but limiting the scope of review of the Special Represen 
tative's actions in § 1583(d) to "procedural regularity."

$ I583(e) details particular exceptions to the residual grant of jurisdiction to 
tlve Customs Court. We see no reason why review should be denied of action 
taken under section 232 of the Trade Expansion Act of 1962, as amended. Unlike 
section 305 of the Tariff Act of 1930, as amended, with which it is coupled in the 
proposed legislation, there is no statutory prohibition of Customs Court juris 
diction in section 232 of the Trade Expansion Act of 1962.

11583 (f) creates further confusion with regard to the jurisdiction of the 
Customs Court. In suhparagraph (i) the Customs Court (and any other Court) 
is deprived of jurisdiction to review "a discretionary decision of the President or 
his delegate pursuant to the authority granted to him by any law relating to 
international trade."

The question arises as to the purpose, therefore, of giving jurisdiction in 
§1583(d) for determination of the "procedural regularity" of agencies' actions 
on which the President may have based his discretionary decision. If the intent 
of the drafters is to exclude from judicial review a discretionary decision by the 
President, isn't it enough under decisional law to claim that such a decision is 
discretionary to negate review? See United States v. George 8. Bush & Co., Inc., 
310 U.S. 371(1940) ; T.M. Duchc A Son», Inc. v. United Slates, 39 CCPA 186, 
C.A.D. 485 (19T)2). cc.rt. den. 344 U.S. 830 (1952). Of more concern, however, Is 
the lack of any real explanation or understanding of why .such a provision 
should be introduced into the law. Federal courts, including the customs courts, 
have consistently been presented with challenges to Presidential action, and 
have been able to resolve them on the basis of statutory grant, legislative Intent, 
constitutionality, etc. The Federal courts are well aware of the doctrines In 
volving discretionary acts, etc. The language seems, really, to be a throw-back 
to the absolute discretion doctrine whereas the courts have been inclined in re 
cent decades to be able to find that there is reviewability, at the least for pro 
cedural conformity, than to negate any judicial examination.. Certainly the 
customs courts should not. be precluded, as they are not. now. from determining 
in a proper civil action of whether the President exercised his discretion within 
the limits which may have been prescribed. This particular provision is illustra 
tive of the perniciousness of the entire proposal which, in the guise of a grant 
of jurisdiction, appears to raise questions with regard to areas in which the courts 
have hitherto exercised jurisdiction. The Department of Justice analysis does not 
purport to be limiting the Custom^ courts' jurisdiction, but the effect of the lan 
guage is to do so.

§ 1583(f) (ii) raises further questions in Its exclusion from judicial review of 
"any ruling" of the Secretary of Treasury or his or her delegate in view of the 
continual reference in the proposed legislation ot. the Administrative Procedures 
Act. It would appear that the use of the term "ruling" in this provision without 
more sepciflc definition could lead to confusion as to the power to review cer 
tain administrative decisions or rulings under the Antidumping Act or the 
countervailing duty statute. The legislation's continuance of the principle that 
advisory opinions or rulings of the Secretary are not reviewable until there's an 
actual importation is understandable as being consistent with oft-stated Federal 
jurisdictional principles that, review must await a case or controversy. However, 
there are some rulings which could be found to be final in nature and should be 
reachable under the equity powers of the Court in appropriate circumstances. 
For example, rulings on marking, restricted merchandise, or entry requirements 
are such that might, in appropriate circumstances, be subject to. or ripe for, 
judicial review. The language here would in effect deny the availability or exer 
cise of equitable powers which the legislation intends to convey. This is another 
example of where the draft presents an anomaly or appears to grant something 
which on one hand it is taking away.
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Further, the drafters seem to intend to vest the Customs Couiit: in' |'i'583(f) 

with jurisdiction to consider suits challenging the Secretary's rulirigs contra to 
the provisions of section 315 (d) of the Tariff Act of 1930, as amended. How 
ever, there is nothing in the substantive law which clearly indicates an' intent to 
have such a ruling create a cause of action, and the drafters have, in a num 
ber of places in the Bill, expressly negated any intention of having the new 
legislation create causes of action. It is believed that the Customs Court should 
have jurisdiction to review such a ruling and it's possible that under general 
principles of jurisdiction it presently has that power, particularly where an 
importer can show that It has contracted for merchandise which is on its way 
into the country. At any rate, it would appear that with the grant of equitable 
powers the Customs Court might be able to give relief, if its equitable powers 
were not restrained from exercise because the injury is a financial one, as dis 
cussed infra, with regard to g2836(d) in section 402 of the bill.

Recommendation. — We urge that the proposed 81683 be stricken from the 
legislation. Paragraph (a) thereof is laudable if treated as a reiteration of the 
jurisdictional basis stated in $ 1581 without the negations already discussed. 
However, the first paragraph of paragraph (a) is so watered down by the suc 
ceeding paragraphs in (a) and by the succeeding paragraphs (b) through (g) 
that, as drafted, it and the whole section serve no laudable purpose. As further 
discussed above, some of the succeeding paragraphs do imply in the legislative 
language intent to create causes of action and to give the Customs Court juris 
diction over decisions and rulings in matters not hitherto subject to judic'al re 
view. This is commendable and should be carried out by appropriate amendments 
to 10 United States Code.

Station 302. § 1584 to 1592. — In large part, these sections seem to be a reitera 
tion of the present provisions of 28 U.S.C.A. 1582 (a), with certain changes which 
will be commented on below.

Section 302. $ 1585. Comment. — 5 1585 would give the Customs Court jurisdic 
tion of a decision requiring the "delivery" of imports pursuant to the terms of an 
entry bond. It is assumed that what is Intended is the grant of jurisdiction to 
review a request or order for redellvery of imports. Such extension of jurisdic 
tion is laudable.

Recommendation. — It is recommended that the last three lines of { 1585 (lines 
17 through 19, p. 8) be changed to read "under any provision of the customs laws 
or the required redelivery of imports pursuant to the terms of an entry 'bond."

Section 802. 1 1586. Comment. — f 1586, when read together with § 2631, section 
402, infra, is confusing in that § 1586 Is specifically excluded from the provisions 
thereof. The reasons are not explained although it would appear the intent is to 
limit the persons able to challenge charges or exactions to persons directly 
affected. The analysis sneaks as if 1 1586 creates a new cause of action. However, 
the present 28 U.S.C. 1582(a)(3) and 19 U.S.C.A. 1514(a)(3) contain similar 
provisions except that they do not enumerate n tax or a fee but speak of "all 
charges or exactions of whatever character." We have some concern with the 
introdu«tion into the statute of a distinction between taxes and customs duties 
which is implied in both of these subparagraphs. The settled law treats taxes 
imnosed on imnorts r»s customs duties. Faber, Cor d O-reffff (fnc.) v. United 
States, 19 CCPA 8, T.D. 44851 (1931), and customs duties as taxes. J. C. Penney 
Co. v. TTnitcd State* Treasury Department. 439 F. 2d 68 (C.A. 2. 1971V 'cert. rfr»., 
404 U.S. 869 (1971) ; fforton v. Humphrey, 146 F. Supp. 819 (D.D.C., 1956), 
aff-d 352 U.S. 921 (1956) ; Cottman Co. v. Dailev, 94 F. 2d 85 (C.A. 4, 1938). The 
proposed language raises questions as to whether that line of cases would be 
nnnlicflhle. No reason is given for inserting this distinction and so it would seem 
advisable not to unsettle settled law.

Recommendation.— (1) Delete the words "tax" and "fee" from f 1586(a) (at 
line 23. n. 8).

(2) Delete the words "tax." "fee," and "other than customs duties" from
Section S02. § 1591. Comment. — There would appear to be no valid reason for 

the limitation on transfer proposed in 8 1591 (d) (2). Strictly speaking, civil 
penalty or forfeiture proceedings should not normally involve ouestions of 
classification or value. Tf such is the realm of controversy between the imnorter 
and the Government, the protest and Customs Court civil action should he the 
basis for resolvintr any dispute. However, it certainly is true that often times 
vnlue or clnssifieation questions may be nt the heart of the disnnte because of 
its timing or be the unstated or misunderstood basis for a forfeiture or penalty
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action. However, there does not appear to be any relevance of that'to a'transfer 
provision, particularly where the transfer of cases under |1591(a)(2:) or (3) 
is unfettered and many of those cases certainly won't involve classification or 
value questions. If the Customs Court is considered a proper forum to resolve 
those issues, then there seems to be no reason why it should not-be considered 
a proper forum to resolve any issues present in subparagraph (a) (1) where there 
is more of a certainty that a penalty action involving imports would involve 
varied aspects of customs laws. A transfer should be available upon application 
of the defendant in penalty cases as welL The concern voiced in. the analysis 
of "unnecessarily depriving the United States of a jury trial" is rather amazing 
when one considers that the provision for a jury trial is for the protection of 
the defendant—not the Government. There can be many reasons why a defendant 
would request a transfer: such as District Court congestion, related Customs 
Court actions which can be consolidated and tried at the same time, expertise 
of the Customs Court, etc. If the proposed language in § 1591 (f) "sitting without 
a jury" were retained, an application for such transfer will in effect be a 
waiver of the right to jury trial where such right is afforded. While there appears 
to be an inclination not to provide for jury trials in the Customs Court, no 
persuasive reason has been advanced why a jury trial could not be made avail 
able in the Customs Court.

We believe it would be more desirable for the clerk of the District Court to 
forward pleadings and documents to the Customs Court in transferred cases. 
Putting the burden on the defendant, as proposed in f 1591(e), could lead to 
controversy.

There seems to be no reason for the inclusion in 51591 (f) of language that a 
case transferred to the Customs Court "shall proceed in the district in which 
the action was first instituted." If the case is transferred to the Customs Court, 
it should then proceed in accordance with the rules of practice and procedure in 
that court. As the Customs Court is a national court it sits throughout the 
United States. There can be reasons that, for the convenience of both the plaintiff 
and defe-.idant, trial should be held in a district other than that chosen »?j«r«« 1 !y 
by the plaintiff for the commencement of the suit. Neither party should be 
restricted to proceeding in that district and the Customs Court should not be 
deprived of acting in accordance with its general powers as to any civil action 
which is transferred to its jurisdiction.

KccommenHationii.— (1) Strike the (1) after the (d) in §1591 and strike all 
of subparagraph (d) (2) (beginning on line 22, p. 10 and going through line 9, 
p. 11).

(2) Strike "the defendant or defendants shall file" before "copies" in § 1591 
(e) and substitute therefor "the clerk of the district court shall send"; and 
strike "with" after "documents" and substitute "to."

(3) Strike the phrases "sitting without a jury,,and shall proceed in the district 
in which the action was first instituted" in |1591(f) (lines 15 and 16, p, 11).

Section 302. f 75.92. Comment.—The giving to the United State* the right to 
have judgment on a set-off, demand, or counterclaim which arises out of any 
import or export related transaction (no such right is granted the plaintiff, inter 
estingly) is contrary to the past history of litigation in the U.S. Customs Court. 
Therefore, any institution of such a procedure should be based on some over 
riding reason. This is particularly true as it is apparent that the enactment of 
such a provision would have a chilling effect on the initiation of litigation in the 
Customs Court.

It appears that the recommendation of such a provision has to be the out 
growth of a basic misunderstanding of what Customs litigation is. An action 
Sn the Customs Court is unlike an action in the Tax Court or in the Court of 
Claims, for example, where a controversy is normally solely between the claimant 
and the Government, over a particular claim or tax return. Merchandise and its 
uniform treatment for Customs purposes is at the heart of litigation in the 
Customs Court, not the individual importer or plaintiff. The Constitution re- 
ouires uniform treatment of merchandise at. any port in the United States. Im- 
porter A should not receive more favorable treatment, than importer B. and one 
should not he able to seek out a port in state A over a port '.n state B because 
the Customs treatment in state A will be different than the Customs treatment 
if «<fate P..

The appeal and protest provisions in the tariff nets and the resultnnt review, 
first exercise*! by the Board of General Appraisers in the 18£0 Tariff Act nnd 
since 1026 by the Customs Court, have signified not only the importance which
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the United States Government gives to judicial review but the recognition by the 
Congress of the satisfaction of the Constitutional command that there be uniform 
treatment. Customs litigation is looked upon as a means of assuring uniform 
administrative interpretations of legislative initiatives and demands. Historically, 
the intent has been to encourage and facilitate review of Customs administrative 
decisions.

Until the Customs Courts Act of 1970 judicial review was automatic after the 
administrative filing of an appeal for reappraisement, or of a protest against 
classification. With the tremendous increase in the volume of trade and importa 
tions, the number of cases automatically referred to the Customs Court was 
deemed to be drowning the judicial process and so changes were made which 
equated the initiation of actions in the Customs Court with initiation of actions 
in other courts. But at no time was it intended to inhibit the importer from seek 
ing judicial review: the effort was merely to assure that judicial review was 
desired when administrative review was completed. In fact, underscoring the 
desire that access to the Court be facile, the filing fee in the Customs Court was 
kept considerably lower than that in other Federal courts and the initial filing 
paper, a summons as contrasted with a complaint, was decided upon as not only 
underscoring the greater ease of obtaining judicial review but in recognition of 
the fact that many actions are filed in the Customs Court which are dependent 
upon the result in so-called test cases. This is so because it is importations of 
merchandise which are at the core of a civil action in the Customs Court. There 
fore, before an issue or a question of law is resolved with regard to particular 
merchandise there may be many importations of such or similar merchandise 
by a number of importers.

To the present day, the recognition that the essence or concern in Customs 
litigation is the correct (uniform) tariff treatment of merchandise is underscored 
by the fact that no interest is paid to an importer upon his establishing that 
more than the duty legally due the Government was exacted from him. and that 
no impediment has been placed in his initiating or taking the risk and the 
financial cost of litigation by threatening him with a higher duty should be 
challenge the duty originally assessed. The Government's overriding interest is 
the correct tariff treatment of merchandise and recourse to the Customs Court 
is a means of assuring the realization of that goal. The proposed language would 
drastically and fatally alter this whole concept. In effect, it says to an importer 
that if you are so brash as to challenge the Government you will run the risk not 
only of a judgment on the particular entry that can be higher than what, we have 
assessed, but if there are any other setoflfs or demands with regard to any of 
your imports they will be set forth in this action. At present, the Government 
is able to assert a counterclaim and if the Customs Court agrees with it to be 
able to use the Court's declaration to that effect as the basis for Customs treat 
ment of unliquidated entries. This is a benefit which it derives from the initia 
tion of litigation by an importer—it may never attain that correct treatment at 
a higher duty if its erroneous decisions are not challenged because of unreason 
able risks—all by the importer. There seems to l>e no valid reason for overturning 
the present law in this regard.

In summary, it seems that the i"-oposed statute fails to recognize the basically 
in rent and class nature of the litigation conducted in the Customs Court. The 
decisions made by that court are act limited, except by administrative fiat, to 
the particular merchandise before the court but have general application to all 
such or similar merchandise imported by anyone into any port of the United 
States. The proposed change will have the effect of drying up Customs litigation 
and giving unfettered powers to the administrators, which powers are many 
times effectively exercised at the lowest administrative levels.

Recommendation.—The proposed §1592 should be stricken in its entirety.
Section 402. §2691. Comment.—§2631 (a) is another of those confusing provi 

sions which seems to promise more than it delivers. It would give "any person 
adversely affected or aggrieved" the right to institute an action in the Customs 
Court, except for those actions presently provided for fn 28 Tinted States Code 
pursuant to sections 514 and 516 of the Tariff Act. The latter provisions are 
the basic jurisdictional sources for actions instituted in the Customs Court, and 
the preceding sections of the Bill have not truly seemed to add any. To bring 
those actions you would still have to be the person entitled to file n protest. 
Further, the section itself denies that it is to be construed as creating a cause 
of action, or to permit the maintenance of a suit not otherwi.se authorized by
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law. Therefore, you have to look at some other statutory provision creating either 
the cause of action or giving the "affected aggrieved" person the right to institute 
or maintain the suit.

The provision in §2631(1)) is even more troublesome as it appears to give a 
right of intervention in any action in the Customs Court to parties who presently 
do not have such right, such as competitors (including those who could have 
availed themselves of the American manufacturer's, producer's, or wholesaler's 
protest, but did not do so) consumers' groups, labor unions, and foreign govern 
ments. Also exporters? Apart from adding to the complexities and expense of 
Customs Court litigation, further problems can l>e raised considering *he con 
fidential business nature of much of the documentary (and, at times, testimonial) 
evidence presented to and in the Customs Court. It seems to be another provision 
that can inhibit the utilization of the Customs Court for judicial review.

Another consideration is that interveners, as parties, may be able to introduce 
completely new and different theories into the litigation, not contemplated by 
the original parties. Amid, on the other hand, take the litigation in the posture in 
which the questions are framed by the parties. No good reason has been shown 
why the present amicun curiac practice is not satisfactory nor has any representa 
tion been made of a demand for this right of intervention. This provision, while 
seeming theoretically to be of a laudable nature, would in fact bring about 
another change in the concept of Customs litigation away from the concept of an 
importation of particular merchandise being before the court for consideration as 
to its proper Customs assessment.

It is finally observed that while § 2631 is entitled "Persons entitled to com 
mence a civil action," the paragraph really gives no indication therein as to who 
is entitled to commence the civil actions specified in sections 1584, 1585, 1587, 
1588,1589,1590, and section 516 of the Tariff Act of 1930. 

Recommendations.—Proposed § 2631 should be deleted.
Kection 402. § 2632. Comment.—The proposed § 2632 would require the com 

mencement of all civil actions in the Customs Court by the filing of a complaint. 
When consideration was being given to the Customs Courts Act of 1970, the 
Government considered making a similar recommendation and after extended 
discussion among the various Government agencies involved, the Customs Court, 
importers, brokers, and the Bar, it was concluded that the most equitable man 
ner was to permit the institution of a civil action to be commenced by the filing 
of a summons in the manner and form prescribed by the Customs Court. It was 
recognized that many actions in the Customs Court would be, as in fact they 
are, disposed of merely by the summons initially filed rather than any pleading 
requiring a response by the Government, such as follows the filing of a com 
plaint. A great number of cases in the Customs Court are stipulated on the 
basis of summonses and are of course dismissed or abandoned as a result oiu.i 
of information contained in a summons. The summons procedure has worked 
well in the Customs Court for both the importer and the Government. No reason 
has been presented for requiring the more cumbersome and expensive procedure 
of the filing of a complaint to initiate every action in the Customs Court. It is 
unlikely that the Government has the personnel or resources available, or is 
prepared to commit such personnel or resources as would be necessary, to answer 
meaningfully the present 4 to 5.000 summonses filed annually in the Customs 
Court, were they all to be replaced by complaints.

The summons procedure was viewed as a compromise eight years ago. It was 
recognized that if it were in fact abused by the importers, the Government or 
the Customs Court might seek remedial legislation. In fact, it has worked well. 
Jt would therefore seem advisable to leave to the judgment of the Customs 
Court, in the management of its litigation, ihe decision whether to remiire a 
summons or a complaint in the initiation of litigation. It is suggested that the 
legislative history .should make it. clear that the Congress does not intend the 
Customs Court to require the filing of complaints to initiate the traditional 
litisftMon filed in the Customs Court without a finding of good cause, but that 
the insertion of the provision for a complaint is intended to cover any new 
causes of action provided for in this or subsequent legislation which the Cus 
toms Court micht deem best initiated by the filing of a coinnlaint.

Recommendation.—The words "a summons or" should he inserted in 52632 
(a) (line 7. p. 14) after the word "filing" and in 82632fb). before the word 
"complaint" nine 11, p. 14). As amended, the two subparagraphs of § 2632 would 
read as follows:
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(a) "All civil actions shall be instituted in the Customs Court by the 

filing of a summons or a complaint in the form, manner, and style, and 
with the content prescribed in rules adopted by the court.

(b) "The Customs Court may prescribe by rule that a summons or a 
complaint transmitted by registered or certified mail propertly addressed to 
the clerk of the court with the proper postage affixed and return receipt re 
quested, shall be deemed filed as of the date of postmark." 

Section 402. § 2634. Comment, (a) Apart from the need to insert the word 
"sommons" in place of "complaint" in |26.ty(«) (line 8, p. 15) in accordance 
with our discussion of § 2632, nvpra, we are particularly concerned with the elimi 
nation in $ 2634(a) of language contained in the present 28 U.S.C.A. 2632(f) 
which provides that the documents called for transmittal by the appropriate 
Customs officer will constitute a "part of the official record of the civil action." 
The legislative history of that provision in the Customs Courts Act of 1970 makes 
it explicitly clear that language was meant to eliminate the confusion which 
occurred as to whether those documents were to be considered by the Court. There 
were a number of cases where the Court had held that the failure of a party to 
move "the official papers" into evidence precluded their consideration by the 
Court, causing results not contemplated. In fact, the quoted language from 28 
U.S.C.A. 2032(f) was inserted so as to make unnecessary a motion that the 
official papers be received in evidence. By the statutory provision, they are con 
sidered in evidence. Such language has caused no confusion in the past eight 
years as to the de novo aspect of trials before the Customs Court. The exclusion 
of that language in the proposed statute could well cause a reversion to the con 
fusion which was prevalent prior to 1970 and which the present language in sec 
tion 2632 (f) has overcome. That language should be reinserted.

(b) $ 26S4(b) requires the Secretary of the Treasury to forward to the Cus 
toms Court "the official record of the civil action." It is of course not clear 
what is meant by "the official record of the civil action" since it is assumed that 
there is not an official record with the Secretary of the Treasury of a civil action 
until there is a civil action instituted in the Customs Court. Further reference 
is made to section 516(d) (A) of the Tariff Act of 1930, as amended, and refer 
ence is apparently meant to that section as amended by section 601 of this par 
ticular bill (at p. 33). However, there is no (d) (A) in Section 601 but there are 
subparagrapbs (A) under paragraphs (2) and (3). The Department of Justice 
analysis speaks of §2634(b) being a new provision referring to review of de 
cisions of the Secretary of the Treasury not to impose a countervailing duty and 
that this provision is to take care of the failure to define the scope of review. 
Since S 2634 is headed "Filing of Official Documents" it would not appear that 
this is the proper paragraph for the definition of the scope of judicial review, 
but rather the paragraph in which to indicate which papers, if any, are to be 
forwarded to the Customs Court upon the institution of a civil action involving 
a negative determination under section 303 of the Tariff Act. See § 2634(a) corn- 
mentioned on above.

There is nothing in the substantive law, 19 U.S.C.A. 1303, as amended, or in 
this proposed provision defining what constitutes the administrative record 
(which it is assumed the drafter intends to be the "official record") in a counter 
vailing duty proceeding, other than the reference in the proposed provision to 
28 U.S.C. 2112. Pursuant to 28 U.S.C. 2112, it would appear that the record would 
at the least consist of the negative determination iself, "the findings or report 
upon which it is based, and the pleadings, evidence, and proceedings before 
the .... officer concerned, or such portions thereof (1) as the rules [Federal 
Rules of Civil Procedure] prescribed under the authority of section 2072 of this 
title [28] may require to be included therein" or as the parties may designate or 
the Court may desfenate. We are concerned with this back door intrusion of the 
Federal Rules of Civil Procedure or Appellate Procedure into this special area of 
law and suggest that these references to title 28 unnecessarily complicate the pro 
vision. In other Customs cases, the official papers or record are defined, and we 
believe it desirable that the administrative record be defined in this kind of 
action as well. It is suggested that the record to be forwarded should include 
not only the determination published in the Federal Register but anything which 
has been submited in connection with the proceeding and Is subject to disclosure 
under the Freedom of Information Act. In addition, it is recommended that the 
record forwarded should include the confidential information received by the 
Secretary from whatever source, sealed for possible in camera consideration by
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the Court, if necessary, accompanied by a non-confidential summary of the nature 
of the contents thereof. (It would also be appropriate to provide in the sub 
stantive provision that the Secretary's determination should include a non-con 
fidential summary of the confidential information which was relied upon -in mak 
ing the determination.)

$ 2634 (c) refers to the contest of a determination set forth in section 516(d) 
(B) (1), Tariff Act of 1930, as amended, and apparently, as in the prior 12634(b), 
such reference is to the section proposed for amendment in section 601 of the 
Bill (at p. 33(f)>. However, we are likewise unable to find that particular pro 
vision in the Bill. Unfortunately, as there is no reference to |2634(c) in the 
Department of Justice analysis, we can find no assistance there. The attempt here 
is apparently to set forth the administrative record to be forwarded to the Cus 
toms Court where there is a challenge to a decision of the United States Inter 
national Trade Commission. Here, unlike the preceding 8 2634(b), the drafters 
at least describe what constitutes the documents to be forwarded to the Customs 
Court. That, as commented before, certainly is desirable. However, we are some 
what surprised at the provision that "all information developed in connection 
with the investigation" shall be forwarded. If it is intended that confidential 
information which is developed will also be forwarded, we think that there 
should be a provision that information determined by the Commission to he 
entitled to confidentiality shall be so considered by the Court and treated in an 
"in camera" manner. See Order in Pagco Terminal* Inc. v. United States, 80 
Cust. Ct. ^-, C.B.D. 78-3 (June 1, 1978). (Note here that it would also be ap 
propriate to provide in the substantive provision that the ITC's determination 
include a summary of confidential information developed which would enable the 
aggrieved party to defend against it.)

With regard to $26S4(d), the same comments as on the preceding sngpara- 
graphg with regard to the miscitation of the paragraph in the substantive law 
(as proposed for amendment) are also applicable to the proposed provision, as 
well as the comment on $ 2634 (b), supra, on the failure to designate what con 
stitutes .what is here called "the record" (as opposed to "the official record" in 
snbparagraph (b)). Similarly appropriate are our comments on the incorpora 
tion by reference of the provisions of 28 U.S.C. 2072 and 2112—an unnecessary 
complication to Customs Court procedures.

Recommendations.— (1) § 2634(a) should be amended by replacing the word 
"complaint" with the word "summons" and by adding the words "as part of the 
official record of the civil action" in line 14, after the words "the United States 
Customs Court" and before the colon.

(2) J 2634(b) should be amended by striking everything appearing after the 
words "United States Customs Court" (i.e. striking lines 1-6 at p. 16) and sub 
stituting therefore the following:

"a copy of the contested determination, the findings or report upon which 
it is based, a copy of any reported hearings or conferences conducted by the 
Secretary or a designee, any documents, comments, or other papers filed by 
the public, interested parties or Governments with regard to the Secretary's 
investigation, identifying and submitting under seal any documents, com 
ments or other information obtained on a confidential basis and including 
with the latter a non-confidential description of the nature of said confiden 
tial documents, comments or information.

The confidentiality accorded such documents, comments, or information 
shall be preserved in the litigation, but the courts may examine the con 
fidential material in camera if necessary to the disposition of the litigation."

(3) $2634(c) should be amended by replacing the period' (at line 14, p. 16) 
with a comma, and adding the following:

"identifying and submitting under seal any documents, comments, or other 
information obtained on a confidential basis and including with ths latter 
a non-confidential description of the nature of said confidential documents, 
comments or information.

The cofidentiality accorded such documents, comments, or information 
shall be preserved in *he litigation, but the courts may examine the con 
fidential material in camera if necessary to the disposition of the litigation."

(4) 8 2634(d) should be amended by striking everything appearing after the 
words "United States Customs Court" (beginning with the last two words at line 
20 and continuing through line 25 at p. 16) and substituting therefor the 
following:
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"a copy of the contested determination, the findings or report upon which 
it is based, a copy of any reported hearings or conferences conducted by the 
Commission or a designee, any documents, comments, or other papers filed 
by the public, interested parties or Governments with regard to the Com 
mission's investigation, identifying and submitting under seal any docu 
ments, comments or other information obtained- on a confidential basis and 
including with the latter a non-confidential description of the nature of said 
confidential documents, comments or information.

The confidentiality accorded such documents, comments, or information 
shall be preserved in the litigation, but the courts may examine the con 
fidential material in, camera if necessary to the disposition of the litigation.

Section 402. jj 2635. Comment.—Ttie word "complaint" (at line 4, p. 17) should 
be replaced by "summons" for the reasons stated in our comments on i 2632, 
supra. It is interesting to note that reference is made in § 2635 (and the follow- 
ine 8 2636) to section 1586 whereas no such reference is made in f 2631 to 1586.

It is noted that the proposed provisions of i2635(a) extend the time for the 
institution of an action in the Customs Court from 180 days to 2 years. While 
there is no reason for us particularly to object to an extension of time of the 
statute of limitations, there seems to be no indication in the analysis of any 
demand from importers for this extension, and it is suggested that such an ex 
tension may lead to more stale litigation than the present provision of 180 days, 
which has seemed to work well. From the analysis of § 2632, it is apparent that 
the extension is tied in with the requirement for a complaint to institute a cause 
of action in the Customs Court and the hope that there will thereby be a reduc 
tion in the number of entry documents forwarded to the Customs Court. This 
fails to realize that most abandonments nowadays are the result of decisions 
reached after the decision to commence an action and that these decisions are 
based either on the resolution of test cases, the reason for the filing of the action 
in the first instance, or on facts discovered or difficulties encountered in the 
course of trial preparation. The extension of the statute of limitations will not 
appreciably alter the number of filings but in many instances only delay the 
resolution of an issue and add to the back-up of records.

The changes in the statute proposed by subparagraphs (2) and (3) do not 
really resolve the problem discussed in the analysis thereof and would create 
a new problem. The legislative history of the Customs Courts Act of 1970 makes 
it clear that the Customs Service is required to give a notice of the action it has 
taken on a protest within two years after its filing; it is also clear that an 
importer is entitled to this notice and that be can await its receipt before count 
ing the start of the running of the statute of limitations for the commencement 
of an action in the Customs Court. It is also clear from the legislative history 
that this provision is for the protection of the importer and that any action taken 
by Customs after two years is of a ministerial nature.

Therefore it had been the position of the Department of Justice in the past 
that after the two year period has expired there is nothing in the statute to pre 
vent an importer from initiating an action in the Customs Court without waiting 
for the notice of denial, should he so desire, since the notice would be merely 
formal advice of denial, issued for his protection, ai?d that could be waived by 
the importer, We don't read Knickerbocker Liquors v. United States, 78 Cust. 
Ct, C.R.D. 77-5 (3977) as holding anything else. At any rate, we are pro 
posing a new § 2635(a) (2) which we believe will assure the importer's right to 
proceed in the Customs Court after two years, or to await the notice of denial.

We are concerned that the proposed provisions herein would invite the Cus 
toms Service not to mail notices of denial, in the view that, pursuant to the pro 
posed § 2635(a) (2), if no notice has been mailed then the two year period starts 
to run. This is exactly what the importers did not want to occur and why they 
fought so hard to obtain the requirement of a notice of denial in the 1970 Act. 
Under the 1970 Act, it is clear that Customs must act on a protest by at least 
giving a notice of denial after the two yenrs have expired and that an imnorter 
has a right to rely on that notice before having the statute run on him. Under 
§2635(a) (2) it would appear that the statute of Vmitatinns runs four years 
after the filing of a protest if no notice has been received, and under § 2635(a) (3) 
the mailing of a notice after the expiration of the initial two-year period is purely 
discretionary with the Customs Service. Under all the circumstances, it would 
appear desirable to leave the language as it is in the present 28 U.S.C.A. 2631(a) 
(1) (2), if the change we propose is not acceptable.

The provisions in §26,?5(e) and (d) and the statement contained in the De 
partment of Justice analysis illustrates the confusion caused by the draft, and



155

apparently in the drafter's mind, as to the effect of f 1581 and f 1683 in section 
302 of the Bill. § 2635(c) and (d) and the analysis speak as if causes of action 
are created by f 1581 or f 1583, yet those paragraphs contain the proviso that 
they do not create a cause of action. It is noted that we have recommended that 
11583 be stricken. That will require a change in subparagraph (c) and the 
deletion of (d). If the latter were not deleted, we would object to the provision 
In (d) which would tie the running of the time for commencing an action to 
the "announcement" of the President's final decision. Such a requirement should 
be tied to a publication in the Federal register or the Customs Bulletin.

Recommendation— (1) Substitute the word "summons" for the word "com 
plaint" in §2635 (a).

(2) Strike proposed i 2635(a) (2) and (3), and renumber f 2635(4) f 2635(3).
(3) Substitute the following as f 2635(a) (2):

"(2) if no notice is mailed within the two-year period specified in sec 
tion 515(a) of the Tariff Act of 1930, as amended, at any time after the 
date of the expiration of the two-year period specified in said section 515(a) 
prior to the mailing of a notice of denial, or"

(4) Strike "or 1583(a)"from | 2635(c).
(5) Delete |263ff(d).
Section 402. $2636. Comment.—It is noted that |2636(a) Rives standing only 

to a person whose protest has been denied. This could be interpreted as in contra 
diction to the proposed S 2635'a) (2) included in the Bill. As presently proposed, 
the proviso could be read to require waiting for a denial of a protest. We have 
proposed language which will cover the situation of a protester electing to ini 
tiate an action after the two-year period has expired without receiving a 'notice 
of denial.

12636(d) attempts to .spell out the circumstances in which the Customs Court 
might grant preliminary injunctive relief. It is unsatisfactory in several respects. 
First, there seems to lie no reason why any provision for preliminary injunctive 
relief should be restricted to only particular cases, i.e., those arising under sec 
tions 515 and 516 of the Tariff Act of 1930, as amended (referenced in f 2636(a) 
and. (b)), but not all other cases, see f 2636(c). There seems to be no reason why 
the power to grant preliminary injunctive relief, if appropriate, should not be 
applicable to all cases within the Customs Court's jurisdiction. In fact, this would 
appear to be self-evident from the general grant of jurisdiction in section 302, 
11582 of the Bill. Additionally, the provisions of i 2636(d) would limit, if not 
emasculate, the Court's ability to grant meaningful relief in an appropriate 
situation, since any Jnjunctive relief given is subject to a completion of the ad 
ministrative process, which under some circumstances may be totally unneces 
sary. Where appropriate, the Court should be able to pive permanent inluctive 
relief. Finally, to state that "financial loss shall not constitute Irreparable in 
jury within the meaning of this subsection" is to make the section basically inap 
plicable in customs cases. Obviously, where foodstuffs or seasonal merchandise 
are excluded from entry- the raitrm d'etre for seeking Inlnctive relief is the 
loss to be sustained by the importer which cannot be repaired some months or 
years later. The unqualified statement that financial loss, which would mean 
financial loss in any amount, could not constitute irreparable injury and thus 
could not serve as a b^sis for obtaining preliminary injunctive relief should 
be stricken. Certainly the Customs Court would take into consideration the 
amount of financial loss and the surrounding circumstances in determining 
whether a case of irreparable injury has been made out by a plaintiff consonant 
with the fireneral principles prevalent in the Federal courts.

Recommendation.—(1) The first sentence of $ 2636(a) should be amended by 
substituting the following therefor:

"(a) A civil action may be instituted within the jurisdiction conferred 
by sections 1584. 1585, 1586, 1587, 1588, or 1589 of Title 28. United States 
Code only bv a person who has filed a protest pursuant to Section 515 of the 
Tariff Act of 1930, as amended, and within the time period specified in 
SecHon 2635(a)." , xi_ m 

(2) S2636(d) should be amended by substituting the following therefor: 
"(d) In extraordinary circumstances, stated in writing and supported 

by oath or affirmation, any person who would have a right to Institute a 
civil action in the Customs Court upon the exhaustion of administrative 
remed'es may petition the Customs Court for preliminary injunctive relief 
and the Customs Court may, after hearing, and unon a determination that 
the petitioner will otherwise suffer substantial irreparable Injury, and upon

32-626 O-78 - 11
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a consideration of other relevant factors including the effect of theYequested 
action on the public interest, grant appropriate preliminary or permanent 
injunctive relief."

Section 402. §2039. Comment.— $ 2639 excludes from fts provisions any action - 
transferred to the Customs Court "pursuant to section 1593 of this title." 
At first this was thought to be a typographical error: that the drafters intended 
to have this exception relate to litigation transferred pursuant to §1591(d). 
However, the analysis appears to suggest that the drafters intend that the 
"section is not intended to change the burden of proof applicable to cases trans 
ferred to the Customs Court from a District Court." Since a case transferred 
to the Customs Court in § 1503(a) is one which should properly have ueon filed 
iu the Customs Court in the first instance, it would seem that the burden or proof 
which would have been applicable had the case been properly filed should apply. 
There is no objection to the exception pertaining to cases transferred under 
§1591(d).

§ 2639(2) (A) (f) conditions the receipt into evidence of reports or depositions 
of consuls, customs officers, and other officers of the United States -°nd d9posi- 
tlons and affidavits of other persons whose attendance cannot reasonably be had 
on their being "based upon, and which recite operative facts." In discussing this 
new language the analysis states, "Unfortunately, many of the affidavits sub 
mitted under the current statute merely state conclusions and do not contain the 
facts upon which these conclusions are based. This places the oppos'ng party at 
an extreme disadvantage since the affiant is not available for cross-examination." 
While it is assumed that the same observation may be made with regard to the 
Governmental reports referred to therein, tthe proposed language does not 
properly belong in legislation. The court is the weigher of the ev'denee submitted. 
It is noted that neither the present statute nor the proposed provision stages 
that such reports, depositions or affidavits shall be admitted into evidence but 
"may be admitted" into evf deuce. See United States v. Oehrig, Hooan d Co., Inc., 
54 CCPA 129, C.A.D. 924 (1987). The Customs Court has in the past, upon 
proper motion, refused admission into evidence of such documents, otherwise 
admissible, for immateriality, irrelevance, and on the basis of other objections 
which might be appropriately made if the testimony were being given orally. 
The Court is the proper judge of the weight to be given evidence and there are a 
number of reported cases in which the Court has given none or little weight 
to documents which stated ultimate facts without giving the operative facts or 
basis for the conclusions stated. United States v..Baar & Beards, Inc., 46 CCPA 
92, C.A.D. 705 (1959) ; United States v. Fisher Scientific Company, 40 CCPA 164, 
C.A.D. 513 (1953) ; Brooks Paper Company \. United States, 40 CCPA 38, C.A.D. 
495 (1952). We submit that the proposed language usurps the judicial function 
and does not properly belong in the statute.

Similarly, $2639(a) (A) (ii) does not belong in the statute. It would deny 
admission into evidence of an affidavit submitted by the plaintiff unless evidence 
were introduced to show that the afflant has made available to the Secretary 
of the Treasury adequate means by which the facts contained in the affidavit can 
be verified. This is a rather astonishing provision. It is first of all an unfair 
provision and does little to give one any assurance that this is a bill which seeks 
to do eouitv 'n the fie'd of customs jurisnrndence. It is "imed so'ely at ^lantiffs' 
affidavits and does not afford the plaintiff the same protection or relief with 
regard to reports or depositions of consuls, customs officers, and other officers of 
the United States so that the plaintiff might be afforded "adequate means by 
which the facts contained" in the documents to be admitted in ev'dence against 
it might be verified by the plaintiff. Many customs officers' reports admitted in 
appraisement cases are made by customs agents abroad and any sense of equity 
would require the admission that the plaintiff is often disadvantaged re these 
reports and command that the plaintiff be given the equal opportunity sought 
for the Government to assure himself of the (ultimate) facts stated in those 
reports. Having served on both sides of the '.Bar, the writer is well aware that 
there are agents' reports which can raise considerable questions.

Aside from this obvious inequity, the provision is again one which does not 
belong in this legislation as it usurps the judicial function. The Rules of the 
Customs Court provide appropriate time periods within which notice of the 
intention of introducing such evidence and exchange of such evidence prior to 
trial is required for the protection of the parties litigant. It is assumed that 
where further protection is required, the Rules may be utilized to obtain the 
necessary protective orders. Further, the provisions of 28 U.S.C.A. 256(b) pro-
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riding for the holding of an evidentiary hearing in a foreign country may be 
utilized in a situation where a party would be put at a disadvantage by the 
receipt of documents from abroad which he is unable to verify. It is believed 
that the legislative history explaining this provision in the Customs Courts Act 
of 1970 will support this contention.

According to the Department of Justice analysis, f 2639(2) (A) (ii) is sought 
because "the Secretary of the Treasury cannot compel an affiant in a foreign 
country to permit the Secretary to obtain access to records which would verify 
statements contained in an affidavit." The same is of course true with regard 
to the inquiries and visits on which many of the customs agents' reports are 
based: the importer is often times unable to make the inquiries or the visits 
which customs agents are able to make. The whole section fails to come to grips 
with a fact well known to the Government, and that is that importers are quite 
often faced with evidentiary difficulties, far greater than the Government (which 
has the benefit of the statutory presumption), of being unable to obtain testi 
mony in the requisite evidentiary form and of evidentiary weight from sources 
abroad which may in no way be related to the importer. Often times, the re 
quisite foreign source is a stranger to the importer and, if there was a contractual 
relationship, by the time the entries at issue have been liquidated and the issue 
ripe for litigation, that contractual relationship which could serve as a lever to 
obtain cooperation from abroad may no longer be existing. It should also be 
considered whether such proposed language, if enacted into law, would not be 
considered an affront by a number of our trading partners. Finally, §2639(2) 
(A)(ii) deals also with a matter which is best left to the court as trier of 
fact. There has been no showing that the Customs Court has been unable to 
afford the parties litigant a fair trial, which is basically at the heart of these 
previsions in §2639(2).

Objection is also taken to the provisions of §2639(2) (A) (Hi). There is no 
showing in the analysis that the Customs Court has accepted "mere residence 
abroad" as a "sufficient demonstration that the affiant's attendance cannot rea 
sonably be had." As a matter of fact, it is otherwise. First of all, the present 
statute, in language such as in § 2639(2) (A) (i), requires a showing that af 
fiant's "attendance cannot reasonably be had" at u trial. Only recently the Cus 
toms Court excluded from evidence the affidavits of Mexican residents upon the 
grounds that such afflaints made visits to North Carolina and there was no 
showing that their presence at the trial could not reasonably have been had. 
Amerimex Corporation v. United States, 80 Gust. Ct. C.D. 4740 (May 4,1978). 
But such is not a recent development. Sec United States v. Clayton Chemical and 
Packaging Company, 52 CCPA 111, C.A.D. 867, 357 F. 2d 1009 (1965), remanded 
on other grds., 383 U.S. 821 (1966); United States v. Rodier, Inc., 23 CCPA 336, 
T.D. 48196 (1936) ; United States v. Hensel Bruckmann d Lorbacher, Inc., 2 Gust. 
Ct. 846, R.D. 4523 (1939). Experience has shown that the Customs Court has 
looked at all of the grounds for objection voiced by either party to the admission 
of an affidavit from a witness who was unable to be present at the trial in ruling 
on a motion for admission or the objection thereto. Again, reference to 28 
U.S.C.A. 256(b) as an alternative is appropirato. The admission of'evidence 
should be left to the sound discretion of the trial court based on all the facts 
submitted to it. The proposed language would have the mischief of saying that 
an Australian's or African's testimony cannot be received by affidavit merely 
because he lives abroad: yet the distance and locale of residence is obviously a 
pertinent consideration. There is no definition in the proposed language of what 
constitutes "unusual circumstances" and there is no coming to grips with the 
question of how the plaintiff is to force someone who may be completely un 
related to him in any business sense to travel from abroad the distance required 
for a Customs Court trial in the United States.

Recommendation:— (1) The reference to section 1593 in §2639 (at line 8, p. 
20) should be stricken and replaced by a reference to section 1591 (d).

(2) The phrase "which are based upon, and which recite, operative facts," 
should be stricken from §2639(2) (A) (i) (at lines 18 and 19, p. 20). In addi 
tion, the "(i)" after "(A)" in § 2639(2) (A) should be stricken.

(3) The provisions of § 2639(2) (A) (ii) and (iii) should be stricken.
Section 402. §26.}0. Comment.—This section is one of the most convoluted, 

confusing, and deceptive sections in the Bill, particularly since it pretends to 
set out the scope and standard of review for the Customs Court within its pro 
visions but, except for the explicit provisions for trial de novo in subparagraph 
(a) thereof, the scope and standard of review cannot be determined without
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reference to the proposed amendments in section 601 of the Bill to section 516 
(d) (3) (a) and (I) of section 516 of the Tar'T Act of 1980, as amended, and to 
5 U.8.C. 706. In addition, a reading of { 2tf40(b) and (c) make it clear that 
there are various scopes and standards of review and that, quite surprisingly, 
the standard and scope of review of American manufacturers' actions has been 
limited rather than liberalized. Finally, even the provisions in |2640(a) with 
regard to the review of suits challenging the imposition of countervailing or 
antidumping duties "upon particular merchandise" raises questions rather than 
settling them. More particular comments follow, but it is obvious that this whole 
section requires considerable rethinking and redrafting.

f2«40(o) (1) through ('<) restate the present law that litigation of the issues 
enumerated therein are on a de novo basis. However, f2640(a) excepts from 
trial dc iioro suits challenging the imposition of countervailing duties or anti 
dumping duties, which suits are presently subject to that standard, but then 
apparently attempts to return that standard to "[S]uits challenging the imposi 
tion of countervailing or antidumping duties upon particular merchandise," 
leaving the denial of trial dc novo to suits challenging such decisions to impose 
such duties "upon a class or kind of merchandise." The Department of Justice 
analysis implies that an importer has the right to challenge a decision impos 
ing countervailing duties or antidumping duties upon a certain class or kind 
of merchandise. However, there is no provision in either the substantive anti 
dumping or countervailing duty statutes which gives an importer the right to 
contest a decision under those statutes until there has been an assessment of 
duties on entries of merchandise. Sec 19 U.S.G.A. 169, 1303.

While it would be appropriate to permit an importer (or an exporter) to 
challenge determinations of the Secretary of the Treasury or the International 
Trade Commission adverse to the importer (or exporter) on questions of law 
or procedure without having to await actual dumping assessments in view of 
the injury which such an adverse finding can cause an importer or exporter, such 
has not been provided in the bill before the Committee. Under present law, an 
Importer's first opportunity (the exporter has none) to challenge the substantive 
determination to assess dumping duties or countervailing duties is when an 
entry has been liquidated and such duties assessed. In his challenge before the 
Customs Court he then has the opportunity to challenge both the determination 
of dumping or finding of bounty or grant and its particular application to the 
entry before the Court.

In accordance with the comments in the succeeding .paragraph, it would seem 
that if the Secretary and the ITC were required to summarize confidential ma 
terial in their files upon which a decision is based so that the aggrieved party 
might have an opportunity to meet that evidence, there should then be no reason 
why the review in the Customs Court should not be on the basis of the adminis 
trative record and the record made in the court, the Government agency having 
the presumption in its favor, and no distinction made as to whether the chal 
lenge is upon particular merchandise or a class or kind of merchandise.

{ 2640(b) provides that in all other cases except cases arip'ng under the Ameri 
can manufacturer's provisions or certain cases arising under the countervailing 
duty and dumping statutes, the scope of review would be limited to that present 
in 5 U.S.C. 706. The analysis says that this provision "Js made necessary by the 
expansion of jurisdiction contained in the bill." Frankly, the only substantive 
expansion apparent in the bill is that provided in 8 1591 of sect'on 302 with 
regard to the transfer of suits involving civil penalties, forfeitures, bond re 
covery, and recovery of customs duties. Since in none of those matters is there 
a formal agency hearing with a record and a determination based thereon, there 
seems to be no reason why the scope and standard of review should not be the 
same for those provisions as for the present subject matter jurisdiction of the 
Customs Court. In summary, it appear? that except where there has been an 
APA type of hearing required by statute, the review in the Customs Court for 
all matters should be on trial de novo basts and that should be spelled out as 
a general provision with lim'ted exceptions.

§ 2640 (c) provides for a limited review for cases mentioned therein, as well 
as for cases arising out of section (d) (3) (A) of section 516 referred to in 
52640(b), not further referenced In S 2640(c) but incorporated therein bv the 
language of section 601 (e) of tbe Bill (section 516(d) (3) (A) of the Tariff Act 
of 1930, as amended). The S"ope and standard of review provided for as to the 
notions covered under 82640(c) would be of the kind limited to discretionary 
nets, without any consideration of evidential facts. This is a rather surprising
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provision, as will be shown. The proposed section 516(d) (3) (A), supra, gives 
a complainant before the Secretary of the Treasury or a petitioner before the 
International Trade Commission in matters involving dumping and countervail 
ing duties who receives a negative determination from the Secretary or the ITC 
of any nature the right to institute a suit. Since in many of those instances 
administrative records may have been developed, including those involving hear 
ings, it would seem that, the plaintiffs in those cases would really be denied the 
benefit of judicial review if the Customs Court were inhibited from considering 
whether the determination being challenged was supported by substantial evi 
dence. The Department of Justice analysis gives no reason for exempting those 
determinations from the substantial evidence test, and this is considered quite 
surprising in view of the development of the law with regard to making judicial 
review available to more persons and thereby subjecting an increasing amount 
of administrative action to judicial scrutiny.

Recommendation.—It Is recommended that ft 2640 as proposed be stricken and 
the following substituted:

"Except for civil actions challenging administrative decisions based on 
the record of an agency hearing provided by statute, or cases challenging 
determinations of the Secretary of the Treasury or the International Trade 
Commission made pursuant to provisions of the Antidumping Act of 1921 
as amended, or section 303 of-the Tariff Act of 1930, as amended, prior to 
the assessment of dumping duties or countervailing duties, the Customs 
Court shall determine the matter upon the basis of the record made in the 
Court. In all other mutters, the scope of review shall be as provided in sec 
tion 706 of Title 5, United States Code.

Section 402. § 2C>4J. Comment.—While the analysis to § 2641(a) says that this 
oaraeranh restates existing law except for the addition of a provision making 
the B^ederal Rules of Evidence applicable in proceedings before the Customs Court 
nnd except for the provisions concerning affidavits and for the protection of com 
mercial and diplomatic information contained in the proposed §2641(b), that is 
not wholly an accurate statement. In 28 U.S.C.A. 2637(a), the statute presently 
rrovid°s that "In any proceeding in the Customs Court, under rules pres?ribed 
bv the court, the parties and their attorneys shall have an opportunity to in 
troduce evidence . . . ." No reason is given in the analysis for the change from 
the words "In any proceeding" to "Where appropriate in any civil action." Again, 
the present language has been lived with for years without presenting any prob 
lems. Under the circumstances, it is suggested that it would be better to re'.terate 
the exact language rather than to make changes which raise questions.

Recommendation.—Strike the words "Where appropriate in any civil action" at 
the beginning of the proposed Section 2641 (a) (line 13, p. 23) and substitute 
therefor the words "In any proceeding."

Section 402. §2643. Comment.—$ 2643 (b) deals with a situation which has 
not been a happy one for either the Government or the plaintiffs in customs 
litigation: the situation where the Government's decision has been proven errone 
ous but has been permitted to remain upon the failure of the plaintiff to prove the 
correctness of Its claim. (Even when the writer was in the Government you did 
not have a feeling of injustice when the Government's decision remained even 
though the Court agreed with an alternative claim advanced by the Government 
because It wns throueh the plaintiff's initiative that the Government's error was 
brought to light and from which the Government would benefit in the future.) 
However, the procedure proposed in the statute is cumbersome in permitting a 
remand to the Customs Service for a Determination as to the correct decision and 
requiring that any dissatisfaction with that decision after remand be prosecuted 
by the importer via protest and judicial review In the same manner as if It. were 
an importation which had just been liquidated. It would seem that if the Customs 
Court fa of the on'n'on that the record before it do°8 not permit it to enter a 
judgment where the Government's action has been found to be erroneous, then 
it should restore the case to its calendar for further proceedings.

Upon the restoration, the parties could then endeavor (1) either to reach an 
agreement as to the proper Customs decision in the matter and submit same for 
the court's approval throueh the stipulation process; (2) engage In settlement 
negotiation; or (3) attempt to secure additional testimentary and other evidence 
which would satisfy the court either as to the plaintiff's claim or the Govern 
ment's f-ounterclaim. However, since the Court has acquired jurisdiction over 
the particular importation, it would seem most desirable that it retain jurisdic 
tion until it is able to enter or approve the entry of a final judgment. Under its
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aegis, the Court can certainly assist In the resolution of the Parties' disagree 
ments in a much more expeditious manner than that contemplated by further 
formal administrative and judicial review proceedings in the event that one party 
unilaterully takes a position with which the other party disagrees.

Recommendation.—(1) The following words in §2(H3(b) (lines 18 to 21, p. 
24) shouul be stricken: "the court may either permit the parties to introduce 
additional evidence or remand the matter to the Customs Service for a determina 
tion as to the correct decision." They should lie replaced by the following words: 
"the court shall restore the case to the calendar for all purposes, including such 
further administrative or litigiitive procedures as may be necessary to enable 
the court to reach a determination as to the correct decision."

(2) The last sentence (Hues 21-25, p. 24) in the proposed § 2643(b) should be 
stricken and replaced by the following: "The order of restoration shall be final 
and appealable pursuant to sections 1641 (a) and 2601 of this title."

Section 402. §2644(b). Comment and Recommendation.—The reference in the 
redesignated § 2644 (b) is to rehearing granted "pursuant to section 2639 of this 
Title.'' That has been redesignated as section 2645. Therefore, that reference in 
renumbered § 2644(b) should be changed from section 2639 to section 2645.

Section 503. § 2601. Comment and Recommendation.—The present section 
2601 (b) provides that when the United States is an adverse party, service shall 
be made on the Attorney General and the Secretary of the Treasury or their 
designees. This should be changed to conform with the new language in § 2633 (c) 
under section 402 of the Bill. The conforming language would strike "the Secre 
tary of the Treasury or their designees" and substitute "the relevant Government 
official or officials or his or her designee or designees."

Section 504. § 1546. Comment.—Paragraph (d) to the proposed § 1546 gives 
the CCPA exclusive jurisdiction to review decisions of the Secretary of Labor 
or the Secretary of Commerce certifying or refusing to certify workers, com 
munities, or businesses as eligible for adjustment assistance under the Trade 
Act of 1974. The proposed language then includes this negative sentence: "This 
jurisdiction shall not extend to any other decision of the Secretary of Labor or 
the Secretary of Commerce." It seems unnecessary to include this language when 
the preceding sentence clearly states what the Court has jurisdiction to review. 
Of more significance, however, is the fact that this sentence would appear to be 
contradictory of the jurisdiction given to the CCPA in 28 U.S.C. 1544 to review 
findings of the Secretary of Commerce under Headnote 6 to Schedule 8, Part 4 
of the Tariff Schedules of the United States.

Recommendation.—Delete the following sentence (lines 12 and 13, p. 27) from 
the proposed $ 1546(d) : "This jurisdiction shall not extend to any other decision 
of the Secretary of Labor or Secretary of Commerce."

Section 601. § 516. Comment.—It is noted that the provisions for notice in the 
proposed amended section 516 of the Tariff Act of 1930, as amended, provide for 
notice in the Federal Register (lines 20 and 25, p. 29; lines 1, 9, 10, p. 30; lines 
25 and 1, pp. 31-32; line 17, p. 38; and line 1 p. 35), a change from the provision 
in the current statute for notice in the Customs Bulletin. To attorneys, notice in 
the Federal Register is quite acceptable, and in most instances, even -faster than 
the notice received in the Customs Bulletin. However, we wonder if the small 
importer, the customs broker and others don't, in fact, rely on the Customs 
Bulletin as a source for information concerning importations even to the exclu 
sion of the Federal Register. In fact, we suspect that there are more small 
importers and brokers who subscribe only to the Customs Bulletin. There Is noth 
ing in the Department of Justice analysis justifying the change and it is suggested 
that the Committee should determine whether importers, customs brokers, and 
surety companies would feel deprived or denied by having official notice provided 
for in the Federal Register rather than in the Customs Bulletin. Perhaps a solu 
tion would be to require publication in both the Federal Register and the Customs 
Bulletin.

Paragraph (e) of section 601 (line 22, p. 33) of the Bill refers to the right 
of a petitioner to challenge, "pursuant to subsection (1) of this section." As 
there is no such subsection, it is assumed the intended reference is to the pro 
posed subsection (i) of section 516, at pages 37 and 38 of the Bill. It is also 
assumed that the "(1)" after the above-quoted words is meant to be "(A)" in 
view of the "(B)" at the start of line 25, page 33 of the Bill. The paragraph fur 
ther provides what action the court shall take if it is determined that the 
Secretary erred in rejecting a petition alleging dumping or a bounty or grant 
but makes no such provision for a matter in which the Court determines that the
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Secretary erred in discontinuing an antidumping investigation. It would seem 
that the direction that Court shall remand the matter to the Secretary in order 
to permit an investigation to be conducted should be applicable in the instance 
where he was found to have erred in discontinuing an antidumping investiga 
tion. It is noted that paragraph (3) (A) to the amended subsection 516(d) of the 
Tariff Act of 1930, provides for review as provided in section 2640(c) of title 28. 
Our comments with regard to that section are applicable here as well. There 
seems to be no reason why review should not be as provided in section 706 of 
title 5, United States Code, and as recommended in our proposed revision of 
g 2040, aupra, where the International Trade Commission will have had to have 
acted on the basis of a hearing and where it can summarize any confidential in 
formation upon which it relied in reaching its determination. It is noted that 
under the ITC rules, persons submitting confidential information are required 
to give a written description of the nature of the information for which con 
fidential treatment is sought, 19 C.F.R. 201.6(3).

Subparagraph (4) of the proposed revision of section 516(c) and subparagraph 
(3) (B) of the proposed revision of section 516(d) give standing to seek judicial 
review to any person adversely affected or aggrieved by a decision of the 
Secretary or the Commission under sections 516(b), (c), or (d) basically as if 
he were the American manufacturer, producer, or wholesaler petitioner. This 
appears to be inconsistent with the principle of exhaustion of administrative 
remedies which is otherwise prevalent in this legislation by opening the door to 
litigation by persons who never participated in the administrative process, even 
though they may have had the right to do so. We question the wisdom of en 
couraging the Government and the importer (for merchandise is still the crux of 
the matter) to be subjected to litigation by strangers to the administrative 
process with probable arguments and concerns not present in the administrative 
proceeding.

Section 601 (f) of the Bill amending subsection 516(g) of the Tariff Act 
utilizes the Customs Bulletin as the operative publication. In accordance with 
our prior comments it would appear that the Customs Bulletin should be uni 
formly util'zed in section 516 of the Tariff Act.

Section 601 (g) of the Bill attempts to add a new subsection (i) to section 
516. In subsection (1) of that provision reference is made to subsections 
(c) (4) (b) and (d) (C) (2), but no such sections are found in the Bill. Further, 
it is noted that standing to bring suit is given to any person aggrieved by the 
Secretary's or ITC's determination and not solely to the person who sought the 
determination. Our comments on the similar provisions proposed for sections 
516(b), (c), and (d) are likewise applicable here. Further, if the reference in 
(i) (1) to (d) (C) (2) is to subsection (C) (2) then the review which is provided 
for in the following subsections (2) and (3) of the proposed 516(1) are much less 
than is provided for presently to dissatisfied American manufacturers, producers 
or wholesalers. Upon dissatisfaction with the Secretary's determination under 
present section 516(c), the American manufacturer, producer or wholesaler is en 
titled to a trial rfc novo. That would seem not to be so under subparagraph 516 
(i) (2) and (3). The analysis says that it is the purpose of this section to give 
.standing to persons not involved in the administrative proceeding to gain judicial 
review. However, such people would apparently not be entitled to the same kind of 
review which an American manufacturer, producer, or wholesaler who decided to 
pursue judicial review would be entitled to under present provisions. If there is a 
reason for enlarging the group who can obtain judicial review then there would 
seem no reason for limiting the scope of judicial review in such cases. Philosophi 
cally, one may have little disagreement with a concept which limits the standard 
and scope of judicial review where the plaintiff was not a party to the adminis 
trative proceeding provided that that group of persons is able to have initiated or 
IMirticipated in the administrative proceeding. If not, the right granted under this 
subsection is really an illusory one. An example of the difference is not only the 
limited scope of review set forth in subparagraphs (2) and (3), but the fact that 
contrary to the provision in proposed section 516(g), a decision by the Customs 
Court in favor of the plaintiff would not be applicable to merchandise entered for 
consumption after the date of the publication of the court decision, but would 
have to await final disposition, including any appeals. Finally, on th ! s point, and 
as illustrative of this section's complexities, under the proposed Bill, the non- 
pnrticipant would be better off, apparently, if he could find (or influence the filing 
of) a civil action brought by a participant in the administrative process and 
intervene: the scope of review might be broader.
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Subparagraph (5) of the proposed 516(1) is overly broad in its provisions 

and if taken literally would raise questions as to the rights of importers to ques 
tion the decisions of the Secretary of the Treasury and the United States Inter 
national Trade Commission under section 303 of the Tariff Act of 1930, as 
amended, and under section 201 of the Antidumping Act of 1921, as amended. 
While it would appear that the importer's rights to contest the Secretary's and 
the Commission's determinations under the Antidumping Act are preserved in 
section 210 of that Act, and under sections 514 and 515 of the Tariff Act of 
1930, as amended, as regards the assessment of countervailing duties, this pro 
vision obviously raises questions. There is no comment thereon in the analysis 
and it is not clear whether what the drafters intend to say herein is that persons 
"adversely affected or aggrieved" by adverse decisions of the Secretary or the 
United States International Trade Commission may only proceed pursuant to 
section 516(1) to obtain judicial review.

The so-called savings clause in paragraph (h) of section 601 of the Bill con 
firms that rather than being a liberalization of the availability of judicial re 
view and its scope, the proposed amendments are really an effort to limit the 
standard and scope of judicial review available to the largest group to whom it 
is presently available, i.e., importers and American manufacturers, producers or 
wholesalers.

Recommendations.—Section 601 of the Bill should be deleted. As drafted, it 
takes up nearly one-quarter of the Bill to make amendments to section 516 of 
the Tariff Act of 1930, as amended. It is questionable whether the proposed 
amendments are truly of the nature which improve judicial machinery or are 
changes and grants of substantive rights which are properly the concern of 
another Committee. At any rate, the proposed revisions are so ambiguous, con 
tradictory, and unfathomable, that it is impossible to attempt to fashion changes 
in the proposed statutory provisions which would carry out an intent which the 
drafters have failed to signify. Section 516 of the Tariff Act was amended most 
recently in the Trade Act of 1974. There has been no showing that further 
amendment is requisite at this time.

Section 602. Comment.—The addition to section 5H(b)(l) made by section 
602(a) of the Bill implies, by including in the exceptions section 516, that the 
latter section sets out persons who ean file protests (such as transferees specified 
in section 557 (b)). That is not true in either the present section 516 or in the 
section 516 as revised by section 601 of this Bill. The reference to 516 should be 
stricken from the proposed amendment. There is a reference in the amendment 
to section 485(b). It is assumed that that is a typo and that the Intended refer 
ence is to 485(d). as that is the section of the statutory provision giving to the 
actual owner of the merchandise the rights of the cons'gnee, provided that the 
consignee has Died the appropriate declaration set out in that section .and under 
the Customs Regulations.

We don't see the reason for the amendment to section 514(a) of the Tariff 
Act of 1930, proposed by section 602(o). The analysis does not give any indica 
tion that there has suddenly developed a misunderstanding of, or different mean 
ings to, technical terms of long usage in customs practice such as liquidntlon. 
appraisement, and classification, nor given any examples or cases which illustrate 
that a problem has arisen in connection therewith. We suggest that It is clear 
from 19 U.S.C.A. 1514(b) (1) requiring that a protest set "forth distinctly and 
specifically each decision described in subsection (a) of this section [1514] as to 
which protest is made .. ." that a protest could not merely state that It is a pro 
test against a liquidation and thereafter be construed as a protest of the ap 
praisement or classification decisions. The protest has to specify against which 
of the enumerated Customs decisions it is directed.

The proposed language could create confusion in that it could be interpreted 
that if your protest is directed against the liquidation you may not include within 
that protest objections to the other types of decisions specified in section 5"M (a) 
of the Tariff Act. It is clear from the present statute that a protest may include 
therein more than one of the types of Customs dec'sions spec'fled, as long 
as it is c'earlv so indicated. Under all the circumstances, we see no need for the 
amendment recommended by the Bill.

Recommendation.— (1) The reference to section 485(b) should be changed to 
485(d) and the reference to section 516 should be deleted in the amendment to 
section 514(b) (1) of the Tariff Act of 1930 contained in section 602(a) of the 
Bill (at line 2, p. 39).
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(2) Section 602(b) should be deleted.
Section 703. Comment and Recommendation.—Both the proposed addition to 

28 U.S.C. 1340 contained in section 703, and the analysis, refer to sections 1592 
and 1594 of title 28, United States Cede. There is no section 1594 in the present 
title 28 nor an a result of the present Bill. Section 1592 of the present statute 
or of the proposed Bill have nothing to do with fransfers. We assume that the 
intended references are to sections 1591 and 1593, and recommend that references 
to those sections be substituted in the Bill for 1592 and 1594.

Section 704- Comment and Recommendation.—The sentence added to 28 U.S.C. 
1355 refers to section 1592 of title 28, United States Code. The obvious intent 
must have been to have referred to section 1591. It is recommended that 1591 
be substituted for 1592 in the amendment.

Section 105. Comment and Recommendation.—The same comment is applica 
ble to this section as to the foregoing section 704. It is recommended that "section 
1592" be replaced by "section 1591."

Section 706*. Comment.—The proposal to have the clerk for districts other than 
the Southern and Eastern Districts of New York act as clerk of the Customs 
Court when the Customs Court is sitting in such other districts is commendable 
as long as flexibility is provided. As framed, it would appear that whenever and 
wherever the Customs Court is sitting outside the Southern and Eastern Districts 
of Xew York, the district court check shall so act, with the approval of the district 
court. A clerk may not be necessary in all circumstances and. when the Customs 
Court is sitting at some distance removed from the nearest district court, it may 
be advisable to continue with the Court's present practice of using the Court 
Reporter as a clerk. The desired flexibility, and assistance to the Customs Court, 
could best be realized by providing for the Chief Judge of the Customs Court to 
request the assignment of a clerk from the district court.

Recommendation.—It is recommended that the words "upon the request of 
the Chief Judge of the Customs Court and" be inserted before the phrase "with 
the approval of the district court," in section 751 of Title 28, United States Code, 
a:: proposed by section 706 of the Bill (at line 23, p. 41).

Section 111. Comment and Recommendation.—Since section 1331 of Title 28, 
rnited States Code, which section 711 proposes amending, consists of two sub- 
liaragraphs, it is recommended that section 711 show its intent that section 1331 
(a) is being amended by the addition of the new sentence proposed therein.

Section 712. Comment .—The proposed amendment to 28 U.S.C. 2602(a) speci 
fies capes to be given preference which arise under section 516 of the Tariff 
Act of 1930. limiting such precedence to cases arising under 516(c) or 516(d). 
It is apparently the drafters' intent not to give such precedence to cases arising 
under the new proposed 516(i). It is our opinion that cases arising under section 
51(5 should continue to be given the precedence they have always merited, and 
that that provision of the Act should remain unchanged, regardless of the result 
of any proposed amendments to section 516. We assume that the drafters intend 
that the insertion shall appear after the word "Appeals" rather than "appeals"' 
as appears at line 8, page 43 of the draft.

Recommendation.—Section 712 of the Bill shall be amended (at line 10. p. 43) 
to substitute the word "Appeals" for "appeals" and delete "(c) or 516(d)" after 
"section 51C."

Section 7J/i. Comment and Recommendation.—In accordance with our sug 
gestion that 8 2(531 in section 402 of the Bill be deleted, we recommend the dele 
tion of section 714(a) from the Bill and the deletion of "(b)" before the remain 
ing paragraph.

Mr. VAXCK. I will limit my prepared remarks to a concise statement 
on those portions of the proposed legislation which we believe can be 
enacted, and hopefully will be enacted at this session of (he Congress, 
and a brief emphasis of those portions of the bill as introduced with 
which we disagree.

We recommend that titles I and II of the bill should be enacted as 
proposed.

We. recommend that sections 1581, 1582, 1584 through 1501, and 
1593 of title ITT should be enacted with the changes recommended in 
(he analysis submitted with our June 15 statement. Strictly speaking.
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we see no overriding need to include the proposed sections 1584 
through 1500 as they are basically a reiteration of the substantive 
provisions contained in sections 514 and 515 of the Tariff Act of 1930. 
as amended, and the present 28 U.S.C.A. 2632(a). However, we have 
no objection to the reiteration of these provisions if deemed desirable 
from a stylistic sense. Attached for ready reference as appendix A to 
this statement is title III revised according to our analysis.

Senator PECoxcixi. Without objection, that material will be in 
cluded in the record at this time.

[Material follows:]
APPENDIX A

TIT!,?; Ill—JURISDICTION OK THE CUSTOMS COURT

SKC. 301. Sections 1581 and 1582 of title 28, United States Code, are repealed. 
SKC. 302. Chapter 95 of title 28, United States Code, is amended by inserting 

the following new provisions :
"Sec.
1581. Questions involving imports.
1582. Powers generally.
1583. Appraisal and classification.
1584. Exclusion of goods from entry or delivery.
1585. Charges or exactions.
1586. Refusal to pay a claim for drawback.
1587. Liquidation or reliquidation of an entry or a modification thereof.
1588. Refusal to reliquidate an entry.
1589. Section 516 of the Tariff Act of 1930, as amended.
1590. Civil penalties, forfeitures, suits to recover on a bond and recovery of 

	customs duties.
1591. Cure of defects.

"Section 1581. Questions involving imports:
"The Customs Court shall iiossess exclusive jurisdiction, except as otherwise 

provided by law, over all civil actions against the United States or against any 
officer or agency thereof, challenging Government decisions directly affecting 
imports which arise under the Constitution, laws, or treaties of the United 
States.

"Section 1582. Poicers ucncraUy:
"The Customs Court shall possess all the powers in law and equity of. or as 

conferred by statute upon, a district court of the United States.
The court, and each judge thereof, shall possess all the powers of a district 

court for preserving order, compelling the attendance of witnesses, and the pro 
duction of evidence.

"Se-tion 1583. Appraisal and clatsiflcatibn:
"The Customs Court shall jwssess exclusive jurisdiction of civil actions which 

involve the appraised value or the classification and rate and amount of duties 
chargeable upon imports.

"Section 1584. Krcluaion of goods from entry or delivery:
"Except as otherwise provided by law. the Customs Court, shall possess exclu 

sive jurisdiction of civil actions whicli involve the exclusion of imports fron» 
entry or delivery under any provision of the customs laws or the required ro- 
delivery of imports pursuant to the terms of an entry bond.

"Section 1585. Cliarycx or co-actions:
"(a) Except as otherwise provided by law. the Customs Court shall possess 

exclusive jurisdiction of civil actions which involve the imposition of any charge 
or other exaction imposed upon importation.

"(1)) Kxcent as otherwise provided bv law, the Customs Court, shall possess 
exclusive jurisdiction of civil actions which involve a decision of the Secretary 
of the Treasury, imposing any charge or other exaction upon any vessel, aircraft, 
or other instrumentality of international commerce which enters into the customs 
territory of the United States.

"Section 1586. Ilefusal to i>(i}/ claim for drawback:
"The Customs Court shall possess exclusive jurisdiction of civil actions involv- 

irjr a refusal to pay a claim for drawback.
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"Section 1587. Liquidation or reliquidation of any entry or modification 

thereof: <•
"The Customs Court shall possess exclusive jurisdiction of civil actions involv 

ing the liquidation or reliquidation of an entry or a modification thereof.
"Section 1588. Refusal to relinquidatc an entry:
"The Customs Court shall possess exclusive jurisdiction of all civil actions 

involving the refusal to reliquidate an entry under section 520(c) of the Tariff 
Act of 1930, as amended.

"Sect'on 1589. Section 516 of the Tariff Act of 1930, as amended:
"The Customs Court shall possess exclusive jurisdiction over all civil actions 

instituted pursuant'to section 516 of the Tariff Act of 1930, as amended.
"Section 1590. Civil penalties, forfeitures, suits to recover on a bond, and re 

covery of customs duties:
"(a) The Customs Court shall possess jurisdiction upon transfer from a 

district court, over any civil action involving imports in international trade 
instituted by the United States to (1) recover a civil penalty or forfeiture 
imposed under any revenue statute administered by the Customs Service, or (2) 
to recover upon a bond, relating to the importation of merchandise, required 
by the laws of the United States or by the Secretary of Treasury, or (3) to 
recover customs duties.

"(b) A defendant or defendants may transfer a case referred to in sub- 
paragraph (a) of this section by filing in the district court in which the action 
is pending a not'ce of a desire to transfer.

"(c) The notice of desire to transfer shall be filed within thirt" days after 
the service upon defendant of a copy of the complaint.

"(d) 1'pon receipt of a notice of a desire to transfer, il*« district court shall 
determine whether the action is of the type defined in subpora graph (a) of 
this section. If so, the district court shall order the transfer.

'•(e) Within ten days after the issuance of an order of transfer, the clerk 
of the district court shall send copies of all pleadings and documents to the 
Customs Court.

"(f) Upon receipt of the copies of the pleadings and documents, the action 
shall be heard by the Customs Court as if the case been instituted in the 
Customs Court in the first instance.

"(g) In any suit transferred to the Customs Court pursuant to this section, 
the provisions of section 2461, 2462, 2463, 2464, and 2465 of title 28, United States 
Code, shall be 'applicable where relevant.

"Section 1591. Cure, of defects:
"(a) If a case within the exclusive jurisdiction of the Customs Court is filed 

in a district court, the district court shall, if it be in the interest of justice, 
transfer such case to the Customs Court, where the case shall proceed as if it 
had been filed in the Customs Court on the date it was filed in the district 
court.

"(b) If a case within the exclusive jurisdiction of 11 district court or a court 
of appeals is filed 'n the Customs Court, the Customs Court shall, if it be in 
the interest of justice, transfer such case to the appropriate district court or 
court of appeals where the case shall proceed as if it had been filed on the date 
in which it was filed in the Customs Court.' 1 .

Mr. VAXCK. Since submitting our analysis, we have received a copy 
of Chief Judge Edward D. Re's statement and the Customs Court's 
recommendation for amendments to the present 28 U.S.C.A. sections 
1581 and 1582. "We have no basic disagreement with the court's pro 
posed amendments to those two sections, set out on pages A-3 and A-4 
of the attachment to Judge Re's statement, and suggest that a revised 
title III could consist of the court's sections 1581 and 1582, as amended, 
together with the proposed sections 1591 and 1593 in S. 2857 with the 
deletions and amendments to 1591 noted in our analysis, and the re 
numbering of those two sections to 1583 and 1584.

We do urge that any revision of title III should include the revised 
1591 and the proposed 1593 of S. 2857, since we believe the vesting of 
concurrent jurisdiction by transfer in the Customs Court of suits in-
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volving civil penalties, forfeitures, recovery on a bond, and recovery 
of customs duties is an important and necessary improvement ,in ju 
dicial machinery which should not be delayed any longer. The general 
transfer provision in the proposed section 1593 is a laudable provision 
which should also be enacted promptly.

We recommend that a revised title IV should be enacted comprising 
sections 2632 through 2646 proposed in S. 2857, amended as recom 
mended in the association's analysis.

For ease of reference, there is attached as appendir. B to this pre 
pared statement, a copy of title IV in the form in which we recommend 
it be enacted. We have renumbered all the provisions by one number 
in view of our recommendation for the deletion of the proposed sec 
tion 2631.

Senator DECoxcixr. Without objection, that material will be in 
cluded in the record at the present time.

[Material follows:]
APPENDIX B

TITLE IV—CUSTOMS COURT PROCEDURE

SEC. 401. (a) Sections 2631, 2632, 2633, 2035, and 2637 of title 28, United States 
Code, are repealed.

(b) Section 2634 of title 28, United States Code, is redesignated as section 2637.
(c) Section 2636 of title 28, United States Code, is redesignated as section 

2641.
(d) Sections 2638 and 2639 of title 28, United States Code, are redesignated 

as sections 2643 and 2644, respectively.
SEC. 402. Chapter 169 of title 28, United States Code, is amended by inserting 

the following new provisions:
"Sec.
2631. Commencement of a civil action.
2632. Customs Court procedure and fees.
2633. Filing of official documents.
2634. Time for commencement of action.
2635. Exhaustion of administrative remedies.
2636. New grounds in support of a civil action.
2637. Notice.
2638. Burden of proof; evidence of value.
2639. Scope and standard of review.
2640. Witnesses; inspection of documents.
2641. Analysis of imported merchandise.
2642. Relief.
2643. Decisions; findings of fact and conclusions of law; effect of opinions.
2644. Retrial or rehearing.
2645. Precedence of American manufacturer, producer, or wholesaler cases.

"Section 2631. Commencement of a civil action :
"(a) All civil actions shall be instituted in the Customs Court by the filing of 

a summons or a complaint in the form, manner, and style and with the content 
prescribed in rules adopted by the court.

"(b) The Customs Court may prescribe by rule that a summons or a complaint 
transmitted by registered or certified mail properly addressed to the clerk of 
the court with the proper i>ostage affixed and return receipt requested, shall be 
deemed filed as of the date of postmark.

"Section 2632. Custom* court procedure and fees:
"(a) There shall be a filing payable upon commencing an action. The amount 

of the fee shall be fixed by the Customs Court but shall be not less than $5 nor 
more than the filing fee for commencing a civil action in a United States district 
court. The Customs Court may fix all other fees to be charged by the clerk 
of the court."(b) The Customs Court shall provide by rule for pleadings and other papers, 
for their amendment, service, and filing, for consolidations, severances, and 
suspensions of cases, and for other procedural matters.
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"(c) All pleadings and other papers filed in the Customs Court shall be served 

on all the adverse parties in accordance with the rules of the court. When the 
United States is an adverse party, service of the summons shall be made upon 
the Attorney General and the relevant Government official or officials or his or 
her designee or designees.

"Section 2633. Filing of official documents:
"(a) Upon service of the summons on the Secretary of the Treasury or his 

or her designee in a civil action in which the denial, in whole or in part of, a pro 
test under the Tariff Act of 1030, as amended, is a precondition to the institution 
of the civil action, the appropriate customs officer shall forthwith transmit the 
following items, if they exist, to the United States Customs Court as part of 
the official record of the civil action: (1) consumption or other entry; (2) com 
mercial invoice; (3) special customs invoice; (4) copy of protest; (5) copy of 
denial of protest in whole or in part; (6) importer's exhibits; (7) official and/or 
other representative samples, and (8) any official laboratory reports. If any of 
these items do not exist in a particular case, an affirmative statement to that 
effect shall be transmitted to the court.

"(b) Upon service of the complaint on the Secretary of the Treasury or his 
designee in an action contesting one of the determinations set forth in section 
516(d)(A) of the Tariff Act of 1930, as amended, the Secretary or his designee 
shall forthwith transmit to the United States Customs Court a copy of the con- 
testad determination, the findings or report upon which it is based, a copy of 
any reported hearings or conferences conducted by the Secretary' or a designee, 
any documents, comments, or other papers filed by the public, interested parties 
or Governments with regard to the Secretary's investigation, identifying and 
submitting under seal any documents, comments or other information obtained 
on a confidential basis and including with the latter a non-confidential descrip 
tion of the nature of said confidential documents, comments or information.

"The confidentiality accorded such documents, comments, or information shall 
lie preserved in the litigation, but the courts may examine the confidential ma 
terial in camera it necessary to the disposition of the litigation.

"(c) Upon service of the complaint on the United States International Trad2 
Commission or its designee in an action contesting one of the determinations 
set forth in section 516(d) (B) (1) of the Tariff Act of 1930. as amended, the 
Commission or its designee shall forthwith transmit to the United States Cus 
toms Court, the determination, the reasons or bases therefor, the transcript of 
any hearing, and all information developed in connection with the investigation 
identifying and submitting under seal any documents, comments, or other in 
formation obtained on a confidential basis and including with the latter a non- 
confidential description of the nature of said confidential documents, comments 
or information.

"The confidentiality accorded such documents, comments, or information shall 
he preserved in the litigation, but the courts may examine the confidential ma 
terial IH camera it necessary to the disposition of the litigation.

"(d) Upon service of the complaint on the United States International Trade 
Commission or its designee in an action contesting one of the determinations set 
forth in section 516(d) (B) (2) of the Tariff Act of 1930, as amended, the Com- 
missVm or its designee shall forthwith transmit to the United States Customs 
C'ourt a copy of the contested determination, the findings or report upon which 
it is based, a copy of any reported hearings or conferences conducted by the 
Commission or a designee, any documents, comments, or other papers filed by 
the public, interested parties or Governments with regard to the Commission's 
investigation, identifying and submitting under seal any documents, comments 
or other information obtained on a confidential of the nature of said confidential 
documents, comments or information.

"The confidentiality accorded such documents, comments, or information shall 
be preserved in the litigation, but the courts may examine the confidential ma 
terial in camera if necessary to the disposition of the litigation.

"Section 2034. Time for commencement of action:
"(a) A civil action instituted pursuant to sections 1583, 1584. 1585.1586, 1587. 

and 1588 of title 28. United States Code, shall be barred unless a summons is 
filed, in accordance with the rules of the Customs Court, within—

"(1) two years after the date of mailing of notice of denial, in whole or in 
part, of a protest pursuant to the provisions of section 515(a) of the Tariff Act 
of 1930. as amended, or
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"(2) if no notice is mailed within the two-year period specified in section 

515(a) of the Tariff Act of 1930, a« amended, at any time after the date of the 
expiration of the two-year period specified in said section 515(a) .prior to the 
mailing of a notice of denial, or

"(3) two years after the date of denial of a protest by operation of law 
pursuant to the provisions of section 515(b) of the Tariff Act of 1930, as 
amended.

"(b) An action over which the Customs Court possesses jurisdiction under 
section 1589 of title 28, United States Code, is barred unless commenead within 
thirty days after the date of mailing of a notice transmitted pursuant to section 
516(c) of the Tariff Act of 1930, or, if the action is instituted pursuant to section 
516(d) of the Tariff Act of 1930, as amended, within thirty days of the publica 
tion of the notice specified in that paragraph.

"(c) An action instituted pursuant to section 1581 of titlt 28. United States 
Code is barred unless commenced within two years after the right of action 
first accrues.

"Section 2635. Exhaustion of administrative remedies:
"(a) A civil action may be instituted within the jurisdiction conferred by 

sections 1583, 1584, 1985, 1586, 1587, or 1588 of Title 28, United States Code, 
only by a person who has filed a protest pursuant to Section 515 of the Tariff Act 
of 1930, as amended, and within the lime period specified in Section 2634(a). All 
liquidated duties or exactions shall have been paid at the time the action is 
filed.

"(b) A suit may be instituted pursuant to section 516 of the Tariff Act of 
1930, as amended, only by a person who has first exhausted the procedures 
specified in that section.

"(c) In all other cases, the Customs Court, where appropriate, shall require 
the exhaustion of administrative remedies.

"(d) In extraordinary circumstances, stated in writing and supported by 
oath or affirmation, any person who would have a right to institute a civil action 
in the Customs Court upon the exhaustion of administrat'vp remedies may peti 
tion the Customs Court for preliminary injunctive relief and the Customs Court 
nii'v. after hear'ng. and unon a determent'on that the »-et't : oner w''i ofh°rivi'se 
suffer substantial irreparable injury, and upon a consideration of other relevant 
factors including the effect of the requested action on the public interest, grant 
ap^ronriate nrel'minary or nermnnent in.lnnrt'vp re'-'e'.

"Section 2636. Neic grounds in support of a civil action:
"Where the denial, in whole or in part, of a protest under section 515 of the 

Tariff Act of 1930, as amended, is a precondition to the institution of a civil 
action in the Customs Court, the court, by rule, may consider any new ground 
in support of the civil action if the new ground (1) applies to the same merchan 
dise that was the subject of the protest; and (2) is related to the same admin 
istrative decision or decisions listed in section 514 of the Tariff Act of 1930, as 
amended, that was or were contested in the protest.

"Section 2638. Burden of proof; evidence of value:
"In any matter in the Customs Court except an action transferred to the Cus 

toms Court pursuant to section 1591 (d) of this title:
"(1) The decision of the Secretary of the Treasury, or his delegate, is pre 

sumed to be correct. The burden to prove otherwise shall rest upon the party 
challenging a decision.

"(2) Where the value of merchandise is in issue:
"(A) Reports or depositions of consuls, customs officers, and other officers 

of the United States and depositions and affidavits of other persons whose at 
tendance cannot reasonably be had, may be admitted into evidence when served 
upon the opposing party in accordance with the rules of the court.

"(B) Pr'ce 1'sts and cata'ogs may be admitted in evidence when duly authen 
ticated, relevant, and material.

"(C) The value of merchandise shall be determined from the evidence in the 
record and that adduced at trial whether or not the merchandise or sample there 
of is available for examination.

"Section 2639. Scope and standard- of review:
Except for civil actions challenging administrative decisions based on the 

record of an agency hearing provided by statute, or cases challenging determina 
tions of the Secretary of the Treasury or the International Trade Commission 
made pursuant to provisions of the Antidumping Act of 1921 as amended, or 
section 303 of the Tariff Act of 1930, as amended, prior to the assessment of
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dumping duties or countervailing duties, the Customs Court shall determine 
the matter upon the basis of the record made in the Court. In all other matters, 
the scope of review shall be as provided in section 706 of Title 5, United States 
Code.

"Section 2640. Witnesses; inspection of documents:
"(a) In any proceeding in any civil action in the Customs Court, under rules 

prescribed by the court, the parties and their attorneys shall have an opportunity 
to introduce evidence, to hear and cross-examine the witnesses of the other party 
and to inspect all samples and all papers admitted or offered as evidence except 
as provided in subsection (b). The Federal Rules of Evidence shall be applicable 
to all proceedings in the Customs Court except as provided in section 2638 or 
subsection (b) of this section.

" (b) In any civil action, the Customs Court may order that trade secrets and 
commercial or financial information which is privileged and confidential of a 
nonparty to the action or of a party or information provided to the United States 
by foreign governments or foreign persons shall not be disclosed or shall be 
disclosed to a party or its counsel or shall be disclosed to the party or its counsel 
only under such terms and conditions as the court may provide.

"Section 2642. Relief:
"(a) Except as provided in section 1590 of title 28, United States Code, in any 

civil action, the Customs Court may order any form of relief which is appro 
priate including, but not limited to, declaratory judgments, orders of remand, 
writs of mandamus and prohibition, injunctions, and money judgments both for 
and against the United States.

"(b) If, in any civil action instituted pursuant to sections 1583, 1584, 1585, 
1586, 1587, or 1588 of this title, the plaintiff both (1) proves that the original 
decision was incorrect and (2) introduces evidence as to the correct decision, 
but the Customs Court, based upon the evidence introduced by both the plain 
tiff and the defendant, is unable to determine the correct decision, tue court 
shall restore the case to the calendar for all purposes, including such further 
adnr'n'strat've or litigative procedures as nr»y be necessary to enab'e the court 
to reach a determination as to the correct decision. The order of remand shall 
be final and appealable pursuant to sections 1541 (a) and 2601 of this title and 
the decision after remand shall be subject to protest and judicial review in the 
same manner and under the same procedure as was the original decision.

"Section 2645. Precedence of American manufacturer, producer, and wholesaler 
ca£?s:

"Every case instituted under sections 1584 and 1590 of title 28 or section 
516(c) or 516(d) of the Tariff Act of 1930, AS amended, shall be given prece 
dence over other cases on the docket of the court and shall be assigned for 
hearing and trial at the earliest practicable date and expedited in every way.".

Mr. VAXCK. We believe it desirable that title IV be enacted as revised 
because of the following proposed changes which we suggest will mate 
rially improve the administration of justice in the U.S. Customs 
Court: One, the association's proposed revisions to section 2634 (b), 
(c), and (d) specify the administrative record to be forwarded to the 
Customs Court in actions initiated pursuant to section 516 (d) of the 
Tariff Act of 1930 as proposed in S. 2857. There would have to be 
certain technical changes if section 516 of the Tariff Act is not revised 
as proposed by this bill—changes in our language which we have 
attached based on the assumption that your title VI would somehow 
be enacted. Our proposal also provides for the protection of confi 
dential material contained in the administrative record.

Two, the association's proposed amendment to section 2635 clarifies 
the right of an importer to commence an action in the Customs Court 
if he has not received notice of denial of his protests within 2 years 
of its filing without eliminating the protection afforded the importer 
of a requisite notice of denial even after the 2-year period.

Three, the association's proposed amendments to section 2640 clarify 
the scope and standard of review in the Customs Court, providing for 
trial de novo in all cases except those challenging administrative de-
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cisions based on the record of an agency hearing provided by statute, 
or cases challenging determinations of the Secretary of the Treasury 
or the International Trade Commission made pursuant to the Anti 
dumping Act of 1921, as amended, or section 303 of the Tariff Act of 
1930, as amended, prior to the assessment of dumping duties or coun 
tervailing duties. Where the decision of the court is not to be based 
on the record made before it, the scope of review is that provided in 
section 706 of title V, United States Code.

Four, the association's proposal in section 2643 (b) which rectifies 
the anomaly of a Government decision being affirmed even though 
found to have been wrong because of the failure to establish what the 
correct decision should have been.

We believe that each of these four changes are significant improve 
ments and with regard to that provided for in section 2643, permit 
ting restoration to the calendar of cases in which the correct decision 
has not been established, long overdue. We urge their enactment in a 
revised title IV.

We note that section 2636, captioned "Exhaustion of Administra 
tive Remedies," is not strictly necessary and probably should be deleted 
if the Customs Court's recommendation for section 1582 (c) is enacted, 
since the essence of our proposal for 2636(d), providing for injunc- 
tive relief, would be encompassed within the proposed section 1582(c).

However, the committee might want to consider adding a provision 
to section 1582(c) to the effect that in reaching its decision on petitions 
for immediate relief the Customs Court should do so based upon a 
determination of whether the petitioner would sustain substantial 
irreparable injury otherwise, and upon a consideration of other rele 
vant factors including the effect of the requested action on the public 
interest.

We also recommend that title V dealing with the Court of Customs 
sind Patent Appeals be enacted as revised by the amendments to section 
2601 (b)—section 503 of S. 2857—pronosed in our analysis, nnd the 
deletion in section 1546—section 504 of S. 2857—recommended in our 
analysis. It would appear that the amendment to 28 U.S.C. 1541 pro 
posed by section 501 of the bill is necessary if the Customs Court is 
goinjy to be given full plenary powers, including the power to issue 
injunctions. The additional jurisdiction vested in section 1546(b), (c). 
and Cd). seems desirable, and no reason is seen to delay these changes 
any further.

The Customs Court has proposed a change to section 2601 (c) based 
upon the provisions of rule 52 of the Federal Rules of Civil Procedure. 
While we do not really feel it necessary to reiterate in the statute those 
principles which we believe the Court of Customs and Patent Appeals 
has basically observed in its review of Customs Courts judgments, we 
would have no objection to the insertion of the language pronosed by 
the Customs Court, at page A-5 of the attachment to Chief Juclqje 
Re's statement, if certain words were inserted which would thereby 
include within the proposed change a restatement of the substance of 
the entire rule 52 rather than merely rule 52 (a).

We suggest that in that way the proposed addition would merely 
reaffirm present appellate practice.

We restate here the language of the court's proposal with our addi 
tion in italics: "Findings of fact by the Customs Court shall not be
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set aside unless clearly erroneous or without sufficient basis in the 
record to support such findings and due regard shall be given to the 
opportunity of the Customs Court to judge of the credibility of the 
witnesses."
- We recommend that title VI of S. 2857 should be enacted consisting 
solely of section 602(a) of the bill. We recommend that this amend 
ment be enacted promptly as it finally recognizes the rights of an 
interested party in customs transactions with a contingent financial 
interest, the surety, who presently is without standing to file a protest 
under section 514 of the Tariff Act of 1930, as amended, and thus with 
out recourse to the Customs Courts.

We suggest that title VII may be enacted with the amendments pro 
posed in our analysis and with appropriate changes in section refer 
ences in sections 703. 704, and 705 of the bill if the provisions of titl* 
28 proposed in title III are renumbered.

It appears to the association that in spite of pur very real objections 
to a number of the proposed provisions of the bill, it is possible to enact 
legislation in this session of the Congress which will not only advance 
the goals enunciated in title I but have the support of the bar and, it 
is believed, the Customs Courts themselves, and the parties who nor 
mally appear before them as litigants.

We make this recommendation with a certain reservation which we 
consider essential that the committee consider. We believe that what 
we nave recommended for present enactment is desirable legislation 
which should be enacted as soon as possible.

However, there are other proposals and concerns looking toward the 
improvement of the availability of judicial review and utilization of 
the Customs Courts which deserve congressional consideration but 
which because of their nature are not likely to be in a form suitable 
for consideration and passage by the Congress at this session.

This is due in part to the fact that some of the concerns of the bar, 
importers, American manufacturers, producers or wholesalers, and 
perhaps the Government, are such that it would be helpful and useful 
if there were a meeting of minds in presenting the proposed amend 
ments to the Congress, and because a number of the proposals in which 
some of these parties may be interested are such as require considera 
tion by other committees of the Senate.

For instance, consideration could well be given to permitting the 
institution of suits by exporters in dumping and countervailing duty 
situations, and it may also be desirable to spell out the rights of im 
porters and exporters to seek immediate judicial review of procedural 
irregularities in such proceedings without awaiting importations.

Such in fact may be available if either of the injunctive procedures 
proposed by us with regard to section 2636 (d) or by the Customs Court 
to section 1582(c) are adopted. Consideration could also be ijiven in 
the future RS to whether the jurisdiction provided for in section 1591 
of S. 2857 should not be given exclusively to the Customs Court.

There is another area of litigation which is just opening up which 
may be particularly suitable for assigning to the Customs Court in 
view of the expertise of the members of that court in questions involv 
ing classification of merchandise, its chief use, et cetera, and that is 
litigation challenging the applicability of the regulations of the Con 
sumer Safety Products Commission to particular merchandise.

32-626 O - 78 - 12
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This recital of additional matters for consideration by this com 

mittee or the Committee on Finance or other committees is not meant 
to be exhaustive or exclusive and our concern only is that since the 
chairman of this committee has focused attention once again on the 
Customs Court, we would hope that concern can continue even if the 
substantial advances effected by the amended bill were enacted.

If, however, the dislike of piece-meal legislation would operate to 
foreclose consideration by the next Congress of further legislation 
along the lines outlined, then we reluctantly urge that the entire matter 
go over so that complete consideration may be given and enacted dur 
ing the longer legislative period available in the next Congress.

We are prepared to wait a bit longer for the improvements we would 
like now if we can assure ourselves of a more comprehensive bill only 
by not having the present legislation enacted in its recommended form.

We believe that the recommendations we have made to you for 
enactment of a revised S. 2857 will fulfill the purposes declared in 
section 101 of the bill and eliminate those provisions presently con 
tained in the bill which would inhibit the utilization of the Customs 
Court by importers.

We believe it would be a mistake and would make customs litiga 
tion so perilous that it would not be undertaken by importers or 
others if: (1) the Government were able to obtain a judgment on any 
set-off, demand, or counter-claim arising out of an import or export 
transaction; (2) an action must be commenced by the filing of a com 
plaint; (3) an importer is not entitled to a notice of denial of a protest 
if more than 2 years have passed since the protest was filed; (4) stran 
gers to the administrative proceeding could intervene in the action— 
as distinguished from appearing as amicus—and (5) unreasonable 
impediments are introduced with regard to the admission of affidavit 
evidence in cases where the value of merchandise is in issue.

Our reasons for objections to such provision included in the bill 
as introduced have been fully stated in our analysis and will not be 
repeated here.

However, I am going to depart from my prepared remarks to com 
ment further with regard to the proposal in section 2635 extending the 
time for commencement of an action to 2 years from the present 180 
days. I am troubled by the reason given for this provision in the De 
partment of Justice's testimony before this committee last Friday.

The reason appears to be to avoid using the Customs Court as a 
warehouse for official customs documents between the time the sum 
mons is filed under present procedures and the filing of the complaint.

First of all, the papers sent to the court by Customs do not just 
sit in the Customs Court. They are utilized by attorneys and importers 
in determining whether to proceed, in trial preparation, and often 
times in considering stipulation.

Second, the cost of the Government of preserving and "warehous 
ing" these papers would be far greater under the administration's bill 
because all liquidated entries would have to be preserved during that 
2-year period rather than the present 180-day period to see if they 
are going to be challenged in court, a far greater burden than that 
which the Government presently has.

Unfortunately, our experience has been that the older an entry the 
more likely its loss or misplacement is to occur in the customs port, 
considering the millions of formal entries each year.
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The 180-day rule accelerates the decision as to litigation and thus 

helps not only to prevent stale litigation but also to prevent the un 
necessary buildup of papers in customs offices via the prompt forward 
ing of official papers to the court. It also makes certain that those 
records will be available to the parties in the law suit and to the court.

There is one final proposal before the committee which we became 
aware of prior to the preparation of our oral statement, and that is 
the customs court's proposal for a new section 2640, relief from judg 
ment or order. We must respectfully note our disagreement with the 
proposal.

As far as section 2640(a) goes, we think there is agreement that 
the court has the inherent power to correct clerical mistakes in judg 
ments, and I know from personal experience that those errors have 
been corrected by the court without any difficulty in the past.

If the court feels it necessary that there be a statutory provision such 
as proposed in section 2640(a), the bar would have no objection.

Our real difficulty is with the proposed section 2640(b). In our view, 
the proposal would be contrary to the intent of the present provision 
on retrial or rehearing contained in 28 U.S.C. 2639, renumbered section 
2645 in S. 2857. That provision gives a, longer period for rehearing 
than provided for in the district courts in recognition of the national 
nature of the Customs Court and in recognition, it seems to us, of the 
in rem nature of proceedings in the customs court and the desirability 
of the finality of decisions and judgments.

The proposed section 2640(b) would really unsettle the finality of 
judgments and raise real questions with regard to the suitability 01 re 
funds and the stipulation of other entries of merchandise on the basis 
of a decision and judgment where relief from a judgment is possible 
for an indeterminate period under section 2640(b) (2), (5), or (6).

It is noted that while section 2640(b) (2) would appear not to be 
available as a reason for relief from the finality of a judgment more 
than 1 year after its entry, section 2640(b) (4), (5), and (6) are with 
out time limitation. We believe that there is more to be gained from 
both the Government and the importers' view by adhering to the final 
ity of judgment principle enunciated in the present 28 U.S.C. 2639, 
renumbered section 2645 in the present bill, than by unsettling this 
whole matter.

In conclusion, the Association of the Customs Bar is pleased that 
this committee is concerning itself with the improvement of judicial 
machinery in an area that is ancient in our national and judicial his 
tory and jurisdicially important today in assuring the fair and correct 
interpretation of our tariff laws that continue to be of increasing con 
cern and importance to our national life and well-being.

We hope that the committee will find its possible to recommend en 
actment of S. 2857 revised in accordance with our recommendations, 
with the understanding that under the committee's aegis further study 
and work will continue in the areas of concern which are not met by 
the proposed legislation.

We are appreciative of the opportunity to appear before you and to 
present the association's views with regard to the pending legislation. 
We pledge our continuing interest in such legislation and offer our 
assistance to the committee and its staff with regard to the pending 
legislation and to future legislation on the concerns we have expressed.
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When I got back to our Washington office yesterday, I had a message 
from a Los Angeles firm asking me to add three paragraphs. In 
response to their request, I would like to do so.

In the analysis heretofore filed on behalf of the Association of the 
Customs Bar, the statement is made at page 51 that there has been 
no showing that further amendment to section 516 of the Tariff Act 
of 1930, amended most recently by the Trade Act of 1974, was requisite 
at this time. Subsequent to the submission of our written statement, it 
has been brought to my attention that a question has been raised as to 
the constitutionality of section 516(d) added by the Trade Act of 1974 
which permits American manufacturers, wholesalers, and producers 
to initiate ex parte proceedings and obtain judicial review of negative 
determinations of the Secretary of the Treasury pursuant to petitions 
filed by American manufacturers, wholesalers, or producers requesting 
imposition of countervailing or dumping, duties without the participa 
tion of an importer. As part of the representations of the Association 
of Customs Bar, I have been asked to make available to the committee 
and its staff 30 copies of a brief filed in the Supreme Court of the 
United States in the Zenith case on the issue of the constitutionality 
of section 516(d) as amended by the Trade Act of 1974, together with 
5 copies of Plaintiffs' Points and Authorities in Support of Motion 
for Summary Judgment filed in the district court tor the central 
district of California in the case of Craig Corporation v. Blumenthal, 
Civil Action No. 77-2219-AAH. I understand that the former petition 
wao granted by the Supreme Court although it did not reach the issue 
presented in the petition in its decision in the past week. I understand 
also that the motion in Craig has been reset for argument on July 25, 
depending upon the outcome in the Zenith case and whether there is 
any petition for rehearing.

In any proposed revision of section 516 which may be contemplated, 
we earnestly urge consideration of the enclosed brief on points and au 
thorities which points out that section 510(d) duplicates without due 
process safeguards, procedures established by section 516 (c) with due 
process safeguards for American manufacturers, wholesalers, and pro 
ducers to obtain judicial review of negative determinations by the Sec 
retary of the Treasury relating to dumping duties and countervailing 
duties.

I think that additional statement underscores the difficulty with title 
VI of the act and why it is perhaps something that we could put aside 
at this time. I have the briefs and would be glad to submit them for 
the committee.

Senator DECONCINI. Without objection, that material will be in 
serted into the record.

[Material follows:]
SUPPLEMENTAL STATEMENT OF ANDREW P. VANCE ON BEHALF OF THE ASSOCIATION 

OF THE CUSTOMS BAB—SENATE HEABINOS OF JUNE 27,1978 ON S. 2857, CUSTOMS 
COUBT ACT OF 1978
In the statement heretofore filed on behalf of the Association of the Customs 

Bar, the statement is made (at page 54) that there has been no showing that 
further amendment o:f Section 516 of the Tariff Act of 1930, amended most 
recently by the Trade Act of 1974, was requisite at this time.
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Subsequent to the submission of our written statement, filed with the Sub 

committee on June 16,1978, it has been brought to my attention that a question 
has been raised as to the constitutionality of Section 516(d), added by the Trade 
Act of 1974, which permits American manufacturers, wholesalers or producers to 
initiate ex parte proceedings and obtain judicial review of negative determina 
tions of the Secretary of the Treasury, pursuant to petitions filed by American 
manufacturers, wholesalers or producers, requesting imposition of countervailing 
or dumping duties, without the participation of an importer.

As part of the representations of the Association of the Customs Bar, I am 
submitting herewith 30 copies of an Amicus Curiae brief filed in The Supreme 
Court of the United States in Zenith Radio Corporation v. United Btatet of 
America on the issue of the constitutionality of Section 516(d) as amended by the 
Trade Act of 1974, together with 5 copies of Plaintiffs Points and Authorities in 
support of Motion for Summary Judgment filed in the District Court for the 
Southern District of California, in the case of Craig Corporation Inc., et al. v. 
W. Michael Blumenthal, et. al. Civil Action No. 77-2219-AAH.

In any proposed revision of Section 516 which may be contemplated, we 
earnestly urge consideration of the enclosed Brief and Points and Authorities 
which point out that Section 516(d) duplicates, without due process, safeguards, 
procedures established by Section 516(c) with due procett safeguards, for 
American manufacturers, wholesalers and producers to obtain judicial review of 
negative determinations by the Secretary of the Treasury relating to dumping 
duties and countervailing duties.
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IN THE

Supreme Court of (he United States
October Terra, 1977 

No. 77-539

ZENITH RADIO CORPORATION,
Petitioner,

vs.
UNITED STATES OF AMERICA,

Respondent.

On Writ of Certiorari Jo the United States 
Court of Customs and Patent Appeals.

Motion of Craig Corporation, Superscope, Inc., Marantz 
Company, Inc., Akai America, Ltd., Clarion Corp. of 
America, J.I.L. Corp. of America, Inc., Kenwrod Elec 
tronics, Inc., Pioneer Electronics of America, Sanyo Elec 
tric, Inc., Kraco Enterprises, Inc., Association of Electronic 
Importers, and Foreign Trade Association of Southern 
California for Leave to File Brief as Amici Curiae and 
Brief of Amici Curiae in Support of Dismissal on Grounds 
of Unconstitutional]!} of 19 U.S.C. § 1516(d).

Motion for Leave to File Brief as Amici Curiae.
Craig Corporation, Superscope, Inc., Marantz Com 

pany, Inc., Akai America, Ltd., Clarion Corp. of 
America, J.I.L. Corp. of America, Ina, Kenwood 
Electronics, Inc., Pioneer Electronics of America, Sanyo 
Electric, Inc., Kraco Enterprises, Inc., Association of 
Electronic Importers and Foreign Trade Association 
of Southern California (hereinafter "Amici") here-
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_2_

by respectfully move for leave to file the attached 
brief as amid curiae in this case. The consent of 
the attorneys for the petitioner and the respondent 
was requested but refused. These refusals are symp 
tomatic of Amici's basic complaint that Amid have 
been excluded from participation in this litigation from 
the outset notwithstanding that they are the entities 
who will be most directly affected by the outcome.

Amid and others similarly situated import Japanese 
electronic products upon which countervailing duties 
will be imposed if the Zenith Radio Corporation pre 
vails in this litigation.* They are, de facto, the real 
parties in interest in this dispute. Nevertheless, the 
statutory provision under which this litigation has been 
pursued fails to allow participation by the parties who 
will have to pay the countervailing duties which Zenith 
seeks to have imposed.

Amid seek to raise an issue which has not been 
raised by either party to these proceedings—the consti 
tutionality of 19 U.S.C. § 1516(d) under which Zenith 
has brought this action. Neither of the litigants has any 
motivation for considering this issue. Zenith Radio 
Corporation is undoubtedly comfortable with a pro 
cedure which allows it to bring this action unencum-

*A11 of the individually named Amid are United States 
companies which import large quantities of Japanese consumer 
electronic products of the' type which will be subjected to 
countervailing duties if Zenith Radio Corporation prevails in 
this litigation. Amiens Association of Electronic Importers is 
an organization of thirteen of the largest United States firms 
which import such Japanese electronic consumer products. 
Amicus Foreign Trade Association of Southern California is 
an association of more than 460 importing, exporting and 
service firms engaged in international trade, vitally interested 
in the impact and effect of this litigation on international 
trade.
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bered by opposition from the parties upon which they 
seek to impose substantial competitive disadvantages. 
The United States Department of Justice is not likely 
to be interested in arguing that a federal law is uncon 
stitutional because of its obligation to uphold and defend 
such laws. Yet the issue must be considered because, 
if Amid are correct, a binding decision imposing coun 
tervailing duties cannot be rendered in the case now 
before the Court.

Amid respectfully submit that the issue which they 
seek to raise cannot be avoided and considerations 
of fairness, justice and judicial economy require that 
it be considered at this time.

Respectfully submitted,
MARJORIE M. SHOSTAK, 
S. RICHARD SHOSTAK,

and 
THEODORE B. OLSON,

Attorneys for Amid Curiae.
Of Counsel:
JAMES F. O'HARA,
STEIN, SHOSTAK, SHOSTAX & O'HARA, INC.,
REX S. HEINKE,
GIBSON, DUNN & CRUTCHER.
April 1978
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Brief of Amici Curiae Craig Corporation, Superscope, 
Inc., Marantz Company, Inc., Akai America, 
Ltd., Clarion Corp. of America, J.I.L. Corp. of 
America, Inc., Kenwood Electronics, Inc., Pioneer 
Electronics of America, Sanyo Electric, Inc., Kraco 
Enterprises, Inc., Association of Electronic Im 
porters and Foreign Trade Association of Southern 
California.

Interest of Amici Curiae.
Craig Corporation, Superscope, Inc., Marantz Com 

pany, Inc., Akai America, Ltd., Clarion Corp. of 
America, J.I.L. Corp. of America, Inc., Kenwood Elec 
tronics, Inc., Pioneer Electronics of America, Sanyo 
Electric, Inc. and Kraco Enterprises, Inc. are United 
States companies which import large quantities of Japa 
nese consumer electronic products upon which substan 
tial countervailing duties will be imposed if this Court 
reverses the decision of the United States Court of 
Customs and Patent Appeals in this case.

Amicus Association of Electronic Importers is an 
organization of thirteen of the largest United States 
firms importing Japanese electronic consumer products 
upon which countervailing duties in amounts totaling 
over fifty million dollars will be imposed if this Court 
reverses the decision of the United States Court of 
Customs and Patent Appeals in this case.

Amicus Foreign Trade Association of Southern Cali 
fornia is an association of more than 460 importing, 
exporting, and service firms engaged in international 
trade and vitally interested in the impact and effect 
this litigation has had and will have on the importing 
industry and international trade. The members of the 
Association include more than 110 firms engaged in
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importing products from various countries throughout 
the world, including many members importing Japanese 
consumer electronic products.

On April 12, 1977, the United States Customs Court 
determined that the exemption from taxes of certain 
electronic products when exported from Japan granted 
by the Commodity Tax Law of Japan constitutes the 
payment or bestowal of a bounty or grant within the 
ambit of Section 303 of the Tariff Act of 1930, as 
amended (19 U.S.C. § 1303). It ordered customs 
officers throughout the United States to immediately 
assess countervailing duties on such products upon their 
importation into the United States.

Amid, and others like them, are the importers of 
these products. They are the parties which will be 
required to pay the substantial duties which will be 
imposed if the Customs Court decision is upheld. Such 
duties will increase the cost of these products to the 
importers and ultimately to the consumers. The com 
petitive disadvantage to Amid, if duties ranging from 
5 to 40% are added to the cost of goods sold, is self- 
evident.

Of all the interests which will be affected by the 
outcome of this litigation, only those of the importers 
have been unrepresented. The American manufacturers 
of comparable products have been ably and vigorously 
represented by the Zenith Radio Corporation (herein 
after "Zenith"). The interests of public and foreign 
policy are represented by the United States. However, 
the parties who must pay the duties and whose sales 
of products have been and will be directly influenced 
by this litigation have been denied an opportunity 
to be heard. There is no one presently before this
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Court who has any interest in pointing out that 
the procedure which brings this dispute to this Court 
is constitutionally defective. Only Amid can effectively 
do so.

Summary of Argument.
Under either 19 U.S.C. § 1516(c) or (d), as amend 

ed by the Trade Act of 1974, an American manu 
facturer may contest a decision of the Secretary of 
the Treasury not to impose countervailing duties (a 
decision which is commonly referred to as a "negative 
determination"). In § 1516(c) proceedings, the Ameri 
can manufacturer is the plaintiff, the United States 
is the defendant, and the importer of the goods in 
question participates as the real party in interest (19 
U.S.C. § I516(f)). In § 1516(d) proceedings (such 
as in the present case), the American manufacturer 
is the plaintiff, and the United States is the defendant, 
but importers of the goods subject to countervailing 
duties are not parties. Under § 1516(d), importers 
who may be subjected to countervailing duties are 
not allowed to participate in the judicial process which 
bears directly upon their interests.

Section 1516(d) violates the guarantees of proce 
dural due process accorded by the Fifth Amendment 
to the Constitution of the United States because Amid 
and all those similarly situated are deprived of notice 
of or any meaningful opportunity to be heard in this 
judicial proceeding brought by one of their competitors, 
Zenith, against the Secretary of the Treasury, which 
proceeding directly affects their interests by exposing 
their goods to the imposition of countervailing duties. 
Section 1516(d) also violates the equal protection gua 
rantees of the Constitution. Access to the courts is

32-026 O - 18 - 13
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a fundamental constitutional right. There is no compel 
ling interest nor any rational reason justifying the exclu 
sion of Amid from § 1516(d) proceedings. Allowing 
one interest access to the courts while denying access 
in the same proceedings to all interests who wish to 
assert contrary positions and who are even more directly 
affected by the outcome of the dispute is an unconsti 
tutional violation of equal protection.



189

ARGUMENT.

A. Importers of Goods Subject to the Imposition of 
Countervailing Duties Are Denied Due Process 
Because They Cannot Participate in Proceedings 
Pursuant to 19 U.S.C. § 1516(d).

An appreciation of the procedures whereby counter 
vailing duty determinations are made and challenged 
is fundamental to an analysis of the constitutional 
issues raised by Amid. Section 1303 of Title 19, United 
States Code, sets forth the circumstances pursuant to 
which countervailing duties are to be imposed and 
provides an administrative procedure which allows any 
person an opportunity to seek to assert administratively 
the position that the imposition of such duties are 
required in particular circumstances. If imposed, the 
countervailing duties may be challenged by an importer 
only after liquidation of its entries of the affected im 
ported merchandise. If not imposed, an American 
manufacturer may challenge the negative determination 
pursuant to the procedures set out in 19 U.S.C. § 1516 
(c) or (d).

Section 15l6(c) establishes a procedure which in 
volves the importer, the American manufacturer and 
the United States. The refusal by the Secretary of 
the Treasury to impose countervailing duties on specific 
imported merchandise provides ihe focus for the litiga 
tion. Section 1516(d), on the other hand, allows an 
American manufacturer to initiate a general challenge 
of a negative determination by the Secretary of the 
Treasury without regard to any specific shipment, in 
litigation which does not contemplate participation by 
importers. If the decision in litigat'on brought under 
§ 1516(d) is adverse to importers, their goods imported 
subsequent to the effective date of the Customs Court
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decision will be subjected to countervailing duties. When 
the duty assessment process is completed and the en 
tries of such goods are liquidated (finalized by the 
United States Customs Service), the importers are 
then permitted to challenge the imposition of counter 
vailing duties on specific goods in specific shipments 
by protests under 19 U.S.C. §1514. Only after the 
protests have been denied under 19 U.S.C. §1515 
may litigation be initiated in the United States Customs 
Court under 28 U.S.C. § 1582(a) and (c), long after 
there has been a judicial decision upon the legality of 
the imposition of the countervailing duties.

The instant litigation is a classic example of the 
workings of Section 1516(d). The American manu 
facturer, Zenith, has been able to prosecute this action 
solely against the government, unhindered by the op 
position of the importers upon whose goods the duties 
are to be imposed. If this Court decides that counter 
vailing duties should be imposed in this case, the very 
importers who must pay the duties will not have an 
opportunity to challenge the impost until after their 
entries are liquidated. At that time, they will be in 
the untenable position of presenting to the Customs 
Court issues which the United States Supreme Court 
has already resolved.

The Fifth Amendment to the Constitution of the 
United States prohibits the government from depriving 
any person of "life, liberty, or property without due 
process of law." Amici's imports are, of course, property 
for Fifth Amendment purposes because Amid are en 
titled to the ownership and control of such goods 
under state law (Board of Regents v. Roth (1972), 
408 U.S. 564, 571, 33 L.Ed.2d 548, 557). In addition,
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since 1898, the government has uniformly refused to 
impose countervailing duties as a consequence of the 
non-excessive remission of taxes by a foreign country 
upon the exportation of such products to the United 
States (United States v. Zenith Radio Corp. (1977), 64 
CCPA ...., C.A.D. 1195, 562 F.2d 1209, 1218-1219, 
cert, granted, No. 77-539, 46 U.S.L.W. 3511 (Feb. 21, 
1978)). This 80-year-old administrative interpretation, 
dating from only one year after the passage of 19 U.S.C. 
§ 1303, created an extant rule and understanding giving 
rise to Amicrs Fifth Amendment property interest in 
their imports (Perry v. Sindermann (1972), 408 U.S. 
593, 601, 33 L.Ed.2d 570, 580 and Pence v. Kleppe 
(9th Cir. 1976), 529 F.2d 135, 141).

Amid have been deprived of their property without 
due process because they were not given notice or a 
meaningful opportunity to participate in the instant 
Section 1516(d) proceeding. Squarely on point is 
Armstrong v. Manzo (1965), 380 U.S. 545, 14 L.Ed. 
2d 62. In Armstrong, Petitioner challenged the validity 
of his ex-wife's adoption of their child on the ground 
that he had been given no notice or opportunity to 
be heard in the adoption proceedings. This Court unani 
mously held:

"A fundamental requirement of due process is 
'the opportunity to he heard.' [Citation omitted] 
// is an opportunity which must be granted at 
a meaningful time and in a meaningful manner. 
The trial court could have fully accorded this 
right to the petitioner only by granting his motion 
to set aside the [adoption] decree and consider 
the case anew. Only that would have wiped the 
slate clean. Only that would have restored the 
petitioner to the position he would have occupied
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had due process of law been accorded to him 
in the first place. His motion should have been 
granted." [Emphasis supplied]

Armstrong v. Manzo, 380 U.S. 545, 552, 14 
L.Ed.2d 62, 66-67

The holding in Armstrong is precisely dispositive 
of the issue raised by Amid. In the instant case, 
when and if Amid finally obtain a hearing in the 
Customs Court to argue that countervailing duties 
should not be imposed on their goods, they will be 
faced with factual and legal determinations by the 
United States Supreme Court that the electronics prod 
ucts they import from Japan are subject to counter 
vailing duties. With the facts and law having already 
been determined against them by the highest court 
in the land, Amid could not possibly obtain a meaning 
ful opportunity to be heard in the Customs Court. 
Such a hearing after the judicial "slate" has already 
been covered with factual and legal findings against 
them violates the principle articulated in Armstrong. 
Nor can the Customs Court remedy the situation be 
cause it would undoubtedly consider itself bound by 
this Court's decision.

The present litigation will, for all practical purposes, 
resolve the issue of the imposition of countervailing 
duties with respect to Amici's products. This is especial 
ly true in the instant circumstances because this litiga 
tion raises a question of first impression with a critical 
impact on international trade (Nuesse v. Camp (D.C. 
Cir. 1967), 385 F.2d 694, 702) and because it will 
set a nationwide policy (Textile Workers Union of 
America v. Allendale Co. (D.C. Cir. 1955), 226 F.2d 
765, 767, cert, den., 351 U.S. 909; Atlantic Refining
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Cc. v. Standard Oil Co. (D.C. Cir. 1962), 304 F.2d 
387, 394).* Amid are entitled to a meaningful op 
portunity to be heard while the judicial "slate" is still 
clean. Atlantic Development Corp. v. United States 
(5th Cir. 1967), 379 F.2d 818, 829.

Nor can it be argued that the government is an 
adequate representative of Amici's interests in this pro 
ceeding. It is the general rule that the government 
is not an adequate representative of a private party's 
interest (Trobovich v. United Mine Workers of America 
(1972), 404 U.S. 528, 538, n. 10, 30 L.Ed.2d 686, 
694, n. 10; National Farm Lines v. l.C.C. (10th Cir. 
1977), 564 F.2d 381, 384; Holmes v. Government 
of Virgin Islands (D.V.I. 1973), 61 F.R.D. 3, 5, and 
New England Petroleum v. Federal Energy Administra 
tion (S.D.N.Y. 1976), 71 F.R.D. 454,459).

The government is a particularly inappropriate repre 
sentative of Amici's interest in this case because the 
Secretary of the Treasury is charged with the obligation 
of raising and collecting customs duties. 19 U.S.C. 
§§3 and 1505. He can hardly adequately represent 
Amici's interests since they challenge the imposition 
of countervailing duties, which would generate new 
revenue for the United States. Because it is his duty 
to uphold the laws of the United States, the Secretary 
has also failed to raise the important issue that Amid 
are trying to raise now, viz., that 19 U.S.C. § 1516(d) 
is unconstitutional. By opposing Amici's participation, 
he even opposes bringing this issue to the attention

'Participation as Amid Curiae in this case, which lias been 
resisted both by Zenith and the government, does not give 
Amid their right to notice and a meaningful opportunity to be 
heard (New York Public Interest Research Group, Inc. v. 
Regents (2d Cir. 1975), 516 F.2d 350, 352, n. 3 and Nuesse 
v. Camp (D.C. Cir. 1967), 385 F.2d 694, 704, n. 10).
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of the Court. Finally, since important international 
policies as well as issues significant to the national 
economy, involving potent political forces, are involved, 
such factors may easily affect the arguments which 
the government chooses to advance or the vigor with 
which they are presented.

This Court has been ever mindful of the principle 
that the truest guarantee of just and equitable judicial 
decisions is full and effective participation by all directly 
concerned. The litigation before this Court cannot abide 
by that principle as long as it excludes Amid and 
other importers who will bear the direct monetary 
impact of any decision imposing countervailing duties.

B. Importers of Goods Subject to the Imposition of 
Countervailing Duties Are Denied Equal Protection 
Because They Cannot Participate in Proceedings 
Pursuant to 19 U.S.C. § 1516(d).

Access to the courts is a fundamental constitutional 
right embraced within the First Amendment's guarantee 
of the right to petition the government for the redress 
of grievances. California Transport v. Trucking Un 
limited (1972), 404 U.S. 508, 510, 30 L.Ed.2d 642, 
646; see also Bounds v. Smith (1977), 430 U.S. 817, 
828, 52 L.Ed.2d 72, 83; NAACP v. Button (1963), 
371 U.S. 415, 430431, 9 L.Ed.2d 405, 416-417 and 
United Transportation Union v. Michigan (1971), 401 
U.S. 576, 587, 28 L.Ed.2d 339, 347. This is especially 
true where, as here, the only way in which the dispute 
may be resolved is in the courts (Boddie v. Connecticut 
(1971), 401 U.S. 371,28L.Ed.2d 113).

A compelling governmental interest must be shown 
to justify the denial of Amici's constitutional right 
of access to the courts (Shapiro v. Thompson (1969),



195

—15—

394.U.S. 618, 634, 22 L.Ed.2d 600, 615)—especially 
where their competitors are allowed access to such 
courts. No such compelling interest justifies Amici's 
exclusion from the § 1516(d) proceedings. (Compare 
Korematsu v. United States (1944), 323 U.S. 214, 
89 L.Ed. 194.) Indeed, the existence of Section 1516 
(c), which allows a negative countervailing duty de 
termination to be challenged in a truly adversary pro 
ceeding, implicitly recognizes that Section 1516(d) is 
not in any way essential to the testing of such adminis 
trative decisions. Since Section 1516(d) infringes a 
fundamental constitutional right—the First Amendment 
right of access to the courts—this Court should declare 
it unconstitutional because it is not justified by any 
compelling state interest.

In any event, § 1516(d) cannot survive scrutiny 
under the "lesser" equal protection standard of "some 
rationality in the nature of the class singled-out" (James 
v. Strange (1972), 407 U.S. 128, 140, 32 L.Ed.2d 
600, 610). An after the fact rationalization cannot 
be created to support the constitutionality of § 1516(d) 
(McGinnis v. Royster (1973), 410 U.S. 263, 35 L.Ed. 
2d 282). Rather, the challenged statute must be 
considered in the light of whether it rationally furthers 
some articulated state purpose (410 U.S. at 270, 35 
L.Ed, at 289). In 1974 Congress amended § i516(c) 
and enacted § 1516(d) for the express purpose of 
giving American manufacturers the same right to judi 
cial review of adverse countervailing duty determina 
tions of the Secretary of the Treasury as American im 
porters previously had, thus overturning United States 
v. Hammond Lead Products, Inc. (1971), 58 CCPA 
129, C.A.D. 1017, 440 F.2d 1024, cert, den., 404
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U.S. 1005 (See S.Rep. No. 93-1298, 93d Cong. 2d 
Sess. (1974), 4 U.S. Code Cong. and Admin. News 
at 7320. Cong. Rep. No. 93-1644, 93 Cong. 2d 
Sess. (1974), 4 U.S. Code Cong. & Admin. News 
at 7389). However, there is no need to exclude Ameri 
can importers from § 1516(d) proceedings to achieve 
this goal. Implicit Congressional recognition of this 
point is evidenced by § 1516(c), where all interested 
parties are litigants in proceedings brought by American 
manufacturers. Indeed, the government's legitimate in 
terest in avoiding piecemeal litigation and economizing 
on the use of scarce judicial resources militates in favor 
of participation by the affected American importers 
in§ 1516(d) proceedings, not against it. Furthermore, 
striking down § 1516(d) as unconstitutional will not 
deprive American manufacturers of the right to judicial 
review because they will still be entitled to such review 
pursuant to § 1516(c).

Where governmental action trenches upon funda 
mental constitutional rights, the government is required 
to use the least drastic alternative or means available. 
Dean Milk Co. v. City of Madison (1951), 340 U.S. 
349, 354, 95 L.Ed. 329, 333, United States v. Jackson 
(1968), 390 U.S. 570, 583, 20 L.Ed.2d 138, 147, 
and United States v. Robel (1967), 389 U.S. 258, 
268, 19 L.Ed.2d 508, 516-517. Section 1516(c) proves 
that Section 1516(d) is not the least restrictive alterna 
tive for achieving Congress* goal of providing a forum 
for American manufacturers to contest negative de 
terminations of the Secretary of the Treasury.
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Conclusion.
Congress has unconstitutionally (presumably inad 

vertently) discriminated against importers and in favor 
of their competitors, American manufacturers, in the 
enactment of§ 1516(d).To provide access to the courts 
for the vindication of one side's interests in a dispute 
while excluding from participation opposing interests 
most directly affected by the outcome, is blatant and in 
vidious discrimination. Amid cannot intervene in the 
Section 1516(d) proceedings because there is no provi 
sion in the law or in the Rules of the Customs Court for 
intervention, nor may such a provision be implied on the 
basis of Federal Rule of Civil Procedure 24 (Airco, 
Inc. v. U.S. (unpublished order of U.S. Customs Court 
dated December 12, 1977, Civ. No. 76-3-00643, in 
which, revealingly, the Justice Department successfully 
opposed intervention by the importer).

This Court has recognized the extreme importance 
of the substantive issues raised by this litigation by 
establishing an expedited schedule for this case. How 
ever, irrespective of the importance of these substantive 
questions, it would be a disservice to all concerned 
to render a decision regarding countervailing duties 
which cannot be binding upon those who must pay 
the duties because they have been deprived of the funda 
mental right under the due process and equal protec 
tion clauses to participate in the judicial proceedings 
leading to this decision. The confusion and uncertainty, 
perhaps chaos, which would result from such a decision 
in a defective proceeding would be satisfying to no one
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and would not put the issue to rest. Amid would, of 
course, be severely prejudiced in attempting to argue 
against the imposition of countervailing duties with 
respect to their products, even in this Court, if the

>x

merits had already been decided.
It is submitted that this Court's only recourse is 

to dismiss the instant proceedings on the ground of 
Section 1516(d)'s unconstitutionally and allow this 
dispute to arise in a context, in which all interested 
parties are allowed to participate.

Respectfully submitted,
MARJORIE M. SHOSTAK, 
S. RICHARD SHOSTAK,

and 
THEODORE B. OLSON,

Attorneys for Amid Curiae.
Of Counsel:
JAMES F..O*HARA, . . .
STEIN, SHOSTAK, SHOSTAK & O'HARA, INC.,
REX S. HEINKE,
GIBSON, DUNN & CRUTCHER.
April 1978
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Service of the within and receipt of a copy 
thereof is hereby admitted this .................... day
of April, A.D. 1978.



200
United States District Court Central District of California 

Civil Action No. 77-2219-AAH

CRAIQ CORPORATION, INC., A DELAWARE CORPORATION; SUPEKSCOPE, INC., A CALI 
FORNIA CORPORATION ; MARANTZ COMPANY, INC., A NEW YORK CORPORATION AND 
AKAI AMERICA, LTD., A CALIFORNIA CORPORATION, PLAINTIFFS

W. MICHAEL BLUMENTHAL, AS SECRETARY OF THE TREASURY ; BETTE B. ANDERSON, 
AS UNDER SECRETARY OF THE TREASURY ; GLENN R. DICKEBSON, AS ACTING COM 
MISSIONER OF CUSTOMS; ALBERT G. BEROESEN, AS REGIONAL COMMISSIONER 
OF CUSTOMS FOR REGION VII ; AND JOHN B. BRADY, AS DISTRICT DIRECTOR OF 
CUSTOMS FOB Los ANGELES, DEFENDANTS

Date : February 27, 1978 ; time : 10 :00 a.m.

PLAINTIFFS' POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT

CONTENTS
I. Preliminary statement.

II. Excluding plaintiffs from participation in the section 1515 (d) proceedings 
denies them equal protection, 

A. Access to the courts is a fundamental right 
B. There is no compelling state interest justifying denial of plaintiffs'

constitutional right of access to the courts.
C. Excluding plaintiffs from section 1516 (d) proceedings violates the 

rational relationship test for equal protection.
III. Plaintiffs have been denied their right to procedural due process.

A. Plaintiffs have property interests protected by the fifth amendment. 
B. Plaintiffs are entitled to be heard before a judicial decision is rendered

on the issues they wish to raise.
C. The government is not an adequate representative of plaintiffs' 

interests.
IV. The customs service's imposition of bonding or other security requirements 

on plaintiffs on April 13, 1977 rather than on May 11, 1977 is contrary to 
law (19 U.S.C. 51516(e)).

V. Conclusion.
TABLE OF AUTHORITIES 

Cases
Airco, Inc. v. U.S. (Gust. Ct, December 12, 1977), Civ. No. 76-3-00643.
Armstrong v. Manzo (1965), 380 U.S. 645, 14 L. Ed. 2d 62, 66-67.
Atlantic Refining Co. v. Standard Oil Co., (D.C. Cir. 1962), 304 F. 2d 387, 393, 394.
Board of Regents v. Roth (1972), 408 P.S. 5fi4. 33 L. Ed. 2d 548, 556, 557.
Boddie v. Connecticut (1971), 401 U.S. 871, 28 L. Ed. 2d 113.
Bounds v. Smith (1977) , ——— U.S. ——— , 52 L. Ed. 2d 72, 83.
Brotherhood of Railroad Trainmen v. Virginia (1964), 377 U.S. 1, 12 L. Ed. 2d

89,94. 
California Transport v. Trucking Unlimited (1972), 404 U.S. 508, 30 L. Ed. 2d

642,646.
Fventet v. Bhevin (1972), 407 U.S. 67, 32 L. Ed. 2d 556, 570. 
Holmes v. Oovernment of Virgin Islands (D. V. 1. 1973), 61 F.R.D. 3, 5. 
James v. Strange (1972), 407 U.S. 128. 32 L. Ed. 2d 600, 610, 611. 
Korematsu v. United States (1944), 323 U.S. 214, 89 L. Ed. 194. 
McOinnis v. Royster (1973), 410 U.S. 263, 35 L. Ed. 2d 282, 288, 293. 
NAACP v. Button (1963) , 371 U.S. 415, 9 L. Ed. 2d 405. 
National Farm Lines v. I.C.C. (10th Cir. 1977), 564 F. 2d 381, 384. 
New England Petroleum v. Federal Energy Administration (S.D.N.Y 1976),

71 F.R.D. 454, 459. . 
New York Public Interest Research Group, Inc. v. Regents (2d Cir. 1975), 516

F. 2d 350, 352.
Ortwein v. Schwab (1973) , 410 U.S. 656, 35 L. Ed. 2d 572. 
Pence v. Kleppe (9th Cir. 1976), 529 F. 2d 135, 141. 
Perry v. Sinderman (1972), 408 U.S. 593 33 L ,Ed. 2d 570, 580.



201

Shapiro v. Thompson (1969), 384 U.S. 618, 22 L. Ed. 2d 600, 615.
Taylor Drug Stores v. Associated Dry Goods (6th dr. 1077), 560 F. 2d 211, 213-

Trbovich v. United Mine Worker* of America (1972), 404 U.S. 528, 30 L. Ed.
2d 686, 694. 

United Mine Workers v. Illinois Bar Association (1967), 389 U.S. 217, 19 I/. Ed.
2d 426, 431. 

United States v. Hammond Lead Products, Inc. (CCPA 1971), 440 P. 2d 1024,
cert, den., 404 U.S. 1004.

United States v. Eras (1973), 409 U.S. 434, 34 L. Ed. 2d 626. 
United States v. Reserve Mining Company (D. Minn. 1972), 56 P.B.D. 408, 418-

United Transportation Union v. Michigan (1971), 401 U.S. 576, 28 L. Ed. 2d
339, 347. 

Zenith Radio Corporation v. United States (Gust Ct. 1977), 430 F. Supp. 242, 250,
rev'd., (C.C.P.A. 1977), 562 P. 2d 1209, cert. appUed for (October 11, 1977),
No. 77-539, 46 U.S.L.W. 2052.

CONGRESSIONAL REPORTS
Cong. Rep. No. 93-1644, 93rd Gong. 2d Seas. (1974), 4 U.S. Code Gong, and Admin. 

News at 7389.
CONSTITUTIONAL AMENDMENTS

First Amendment to United States Constitution. 
Fifth Amendment to the United States Constitution.

COURT RULES 
Federal Rules of Civil Procedure Rule 24.

MISCELLANEOUS 
Customs Bulletin, Vol. 11, No. 19, page 44.

STATUTES 
19 U.S.C. section 3 
19 U.S.C. section 1303 
19 U.S.C. section 1502 (a) 
19 U.S.C. section 1516(c) 
19 U.S.C. section 1516 (d) 
19 U.S.C. section 1516 (e) 
19 U.S.C. section 1516 (g) 
28 U.S.C. section 257 
28 U.S.C. section 2403

I. PRELIMINARY STATEMENT
The background of this case is fully set out in the complaint, plaintiffs' affi 

davits filed concurrently herein and plaintiffs' opposition to defendants' Motion 
to Dismiss for lack of Subject Matter Jurisdiction (previously filed), so It will 
not be repeated here. Plaintiffs are moving for summary Judgment because there 
are no genuine issues of material fact. The issues before the Court are solely 
legal and, thus, can be resolved without a trial.

The essence of plaintiffs' complaint is that 19 U.S.C. $ 1516(d) is unconstitu 
tional. Section 1516 (d) allows American manufacturers, plaintiffs' competitors, 
to sue the Secretary of the Treasury to challenge his refusal to impose counter 
vailing duties on imported goods that compete with the American manufac 
turers' goods. If the American manufacturers are successful, plaintiffs, Ameri 
can companies that import goods from overseas, must pay countervailing duties 
on their imports, raising the price of their goods and making their goods less 
competitive with those of American manufacturers. The American manufacturers 
can achieve this without plaintiffs ever having an opportunity to be heard, even 
though plaintiffs' interests will be directly and adversely harmed if the American 
manufacturers are successful. Any procedure when only allows one side of a 
controversy to present its evidence and legal arguments to a court, while pro 
hibiting adverse interests from doing so, cannot withstand scrutiny under the 
due process or equal protection clauses.
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II. EXCLUDING PLAINTIFFS FIOM PARTICIPATION is THK SECTION 1516(d) 

PROCEEDINGS DENIES THEM EQUAL PROTECTION
Plaintiffs have a constitutional right, protected by the First Amendment's 

right to petition the Government for the redress of grievances and by the Fifth 
Amendment's guarantee of due process, to access to the courts. Deprivation of 
such fundamental interests can only pass scrutiny under the equal protection 
clause, if it is justified by a compelling state interest. No such compelling interest 
exists here, Justifying the exclusion of plaintiffs from the f 1516(d) proceedings 
while plaintiffs' competitors are allowed to initiate and participate in such pro 
ceedings. In any event, the discrimination in |1516(d), against American Im 
porters and in favor of American manufacturers, is not rationally related to any 
legitimate governmental goal and, thus, cannot pass scrutiny under any equal 
protection test.
A. Aooett to the courtt it a fundamental right

The first Amendment provides that Congress shall make no law abridging the 
right of the people to petition the Government for a redress of grievances. In 
recent years the content of that right has been brought sharply into focus. In 
NAACP v. Button (1963), 371 U.S. 415, 9 L. Ed. 2d 406, the NAACP attacked a 
statute making it criminal to Inform another that his rights were being in 
fringed and referring him to an attorney or attorneys for assistance, or know 
ingly assisting someone so referred. Holding that the statute was unconstitutional 
under the First Amendment, the Court noted that litigation is a form of political 
expression protected by the First Amendment (9 L. Ed. 2d at 418).

In a series of cases, the Court went OB to expand the principle that access to 
the courts is a fundamental constitutional right. In Brotherhood of Railroad 
Trainmen v. Virginia (1964), 377 U.S. 1,12 L. Ed. 2d 89, Illinois obtained an in 
junction against a union plan, that advised members to seek legal advice and 
recommended specific lawyers to injured union members, on the ground that it 
constituted unauthorized practice of law and solicitation of legal business. 
Holding this unconstitutional, the Court said:

". . . The State can no more keep these workers from using their co 
operative plan to to advise one another than it could use more direct means 
to bar them from resorting to the courts to vindicate their legal rights. 
The right to petition the courts cannot be so handicapped. . . ." Brother 
hood of railroad Trainmen v. Virginia, 12 L. Ed. 2d 89,94. 

In United Mine Worker* v. Illinoit Bar A»»o. (1967), 389 U.S. 217,19 L. Ed. 2d 
426, the state bar obtained an injunction against a union employing a lawyer to 
assist its members on the ground that it was the unauthorized practice of law. 
Holding that this was a violation of the First Amendment, the Court rejected 
the argument that Button or Trainmen was limited to litigation involving po 
litical causes.

"[Bint the First Amendment does not protect speech and assembly only 
to the extent it can be characterized as political. 'Great secular causes, with 
small ones, are guarded. The grievances for redress of which the right of 
petition was insured, and with it the right of assembly, are not solely re 
ligious or political ones. And the rights of free speech and a free press are 
not confined to any field of human interest.'" United Mine Workers v. Illi 
nois Bar Asso. 389 U.S. 217,19 L. Ed. 2d 426,431.

In United Trantportation Union v. Michigan (1971), 401 U.S. 576, 281* Ed. 2d 
339, the Court held that a union could recommend to its members selected lawyers 
who had agreed to accept a fee of no more than 26% of the recovery. The Court 
summarized the relevant constitutional principle.

"In the context of this case we deal with a cooperative union of workers 
seeking to assist its members in effectively asserting claims under the FELA. 
But the principle here involved cannot be limited to the facts of this case. 
At issue is the basic right to group legal.action, a right "first asserted in this 
Court by an association of Negroes seeking the protection of freedoms guaran 
teed by the Constitution. The common thread running through our decisions 
in NAACP v. Button, Trainmen, and United Mine Workers is that collective 
activity undertaken to ootain meaingfvl aocett to the courtt it a fundamental 
right within the protection of the Firtt Amendment. ..." (Emphasis added.) 
United Transportation Union v. Michigan 401 U.S. 576, 28 L. Ed. 2d 339, 
347.
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That principle is not limited to collective activity. In a case limiting the scope 

of the Sherman Antitrust Act to maintain its constitutionality, the Supreme 
Court said that:

"The same philosophy [that a representative democracy depends on the 
ability of the people to make their wishes known to the government] gov 
erns the approach of citizens or groups of them ... to courts, the third 
branch of Government. Certainly the right to petition extends to all depart 
ments of the Government. The right of access to the courts it indeed but one 
aspect of the right of petition. See Johnson v. Avery, 398 U.S. 483, 485, 21 
L. Ed. 2d 718, 721, 89 S. Ct. 747; Bx parte Hull, 312 U.S. 646, 549, 85 L. Ed 
1034,1035, 61 S. Ct. 640." (Emphasis added.) California Transport v. Truck 
ing Unlimited (1972), 404 U.S. 508,30 L. Ed. 2d 642,646. 

Accord: Taylor Drug Stores v. Associated Dry Goods (6th Cir. 1977), 560 P. 
2d 211,213-214 and Bound* v. Smith :

"We hold, therefore, that the fundamental constitutional right of access 
to the courts requires prison authorities to assist inmates in the preparation 
and filing of meaningful legal papers by providing prisoners with adequate 
assistance from persons trained in the law." (Emphasis added; footnote 
omitted.) Bounds v. Smith (1977), —— U.S. ——, 52 L. Ed. 2d 72, 88. 

The conclusion that access to the courts is a fundamental right is strengthened 
by the Fifth Amendment. The leading case is Boddie v. Connecticut (1971), 401 
U.S. 371, 28 L. Ed. 2d 113, holding there is a due process right of access to the 
courts where the interest (divorce) is important and where the state has monopo 
lized the only means (judicial) of obtaining relief. Accordingly, the Court struck 
the requirement of a $60.00 filing fee. United States v. Kras (1973), 409 U.S. 
434, 34 L. Ed. 2d 627, (upholding a $50.00 filing fee for bankruptcy) and Orftoein 
v. Schwab (1973), 410 U.S. 656, 35 L. Ed. 572 (upholding a filing fee of $25.00 
for the appeal of welfare terminations to a court), are not to the contrary.

In Kras, bankrupts could settle their disputes by private agreements without 
resort to the courts. Here that is impossible because plaintiffs' dispute Is with a 
court decision—that of the Customs Court. In Ortwein, the Court emphasized 
that appellants were given a hearing and had no constitutional right to an appeal. 
Here plaintiffs have received no hearing at all. Moreover, Kras and Ortwein did 
not absolutely prevent access to the courts. They only imposed reasonable condi 
tions on that access. Here plaintiffs are not allowed to participate In i 1516(d) 
proceedings under any condition.
B. There is no compelling State interest justifying denial of plaintiffs' constitu 

tional right of access to the courts
Depriving plaintiffs of their fundamental right of access to the courts requires 

the Government to show a compelling state interest justifying its action.
"[A]ppellees were exercising a constitutional right and any classification which 

serves to penalize the exercise of that right, unless shown to be necessary to pro 
mote a compelling governmental interest is unconstitutional." (Original em 
phasis.) Shapiro v. Thompson (1969), 394 U.S. 618, 22 L. Ed. 2d 600, 615.

The only Supreme Court case which has found such a compelling state interest 
is Korematsu v. United States (1944), 323 U.S. 214, 89 L. Ed. 194. In Korematsu, 
the Court sustained a law providing criminal penalties if people of Japanese an 
cestry entered designated areas of the West Coast during World War II. No 
such grave threat to the nation's survival exists in this case. No governmental 
interest of equivalent statute justifies barring plaintiffs from § 1516(d) proceed 
ings. Excluding plaintiffs from § 1516(d) proceedings, while allowing plaintiffs' 
competitors access to the Customs Court, violates the equal protection clause as 
incorporated by the due process clause of the Fifth Amendment.
C. Excluding plaintiffs from the section 1516(d) proceedings violates the rational 

relationship test for equal protection
Allowing American manufacturers to participate in Section 1516(d) proceed 

ings but excluding American importers cannot survive scrutiny under the lesser 
standard of "some rationality in the nature of the class singled out." James v. 
Strange (1972), 407 U.S. 128,32 L. Ed. 2d 600,610.

Strange struck down, as a violation of equal protection, a state statute provid 
ing for the recoupment of counsel and other fees expended for indigent defend 
ants. The Court held that though such statutes may betoken legitimate state in 
terests they could not constitutionally discriminate between criminal indigents

32-626 O - 78 - 14
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and other classes of debtors (32 L. Ed. 2d at 611). There is not even a legitimate 
state interest that justifies the present discrimination against importers.

We cannot engage in speculative probing to define the purposes of Congress 
in passing § 1516(d) nor can this Court create rationales that support the consti 
tutionality of J1516(d), MoQinnit v. Royster (1973), 410 U.S. 263, 35 L.Ed.2d 
282, 293. We must only consider whether § 1516(d) "rationally furthers some * • * 
articulated state purpose" (36 L.Ed, at 289).

Prior to the amendment of § 1516(c) and the passage of § 1516(d), importers 
could obtain judicial review of decisions of the Secretary of Treasury to impose 
countervailing duties. American manufacturers could not obtain judicial review 
of decisions of the Secretary of the Treasury not to impose countervailing dutie?. 
United Strict v. Hammond Lead Products, Inc. (CCPA) (1971), 440 F.2d 1024 
cert, den., 404 U.S. 1004. Sections 1516(c) and 1516(d)'s purpose was to give 
American manufacturers the same right to obtain judicial review of negative 
countervailing duty determinations as importers had. S.Rep. No. 93-1296, 93rd 
Cong. 2d Sess. (1974), 4 U.S. Code Cong. and Admin. News at 7320. Gong. Rep. No. 
93-1644, 93rd Cong. 2d Sess. (1974), 4 U.S. Code Cong. & Admin. News at 7389.

Unfortunately, the method Congress provided in § 1516(d) is unconstitutional. 
Section 1516(c) proceedings allow all interested parties (American importer, 
American manufacturer and the United States) to participate. In Section 1516(d) 
proceedings, the American manufacturer and the United States are allowed to 
participate, but the importer is prohibited from participating. Fulfillment of 
§ 1516(d)'s purpose of giving American manufacturers a right of Judical review 
of negative determinations does not reouire that importers be prevented from 
participating in §15l8(d) proceedings. There is no inconsistency between allow 
ing importers to participate in §1516(d) proceedings and giving American 
manufacturers a right to judical review. Section 1516(c) does precisely this by 
giving both parties a right to review in such actions. Indeed, striking down 
§1516(d) will not adversely affect American manufacturers because they can 
still obtain judicial review under §1516(c), Furthermore, the Government's 
legitimate interests in avoiding piecemeal litigation and conserving judicial re 
sources militate in favor, not against, a proceeding in which American manu 
facturers, the Government and American importers can all participate. Thus, 
there is no legitimate governmental purpose supporting the exclusion of importers 
from §1516(d) proceedings and allowing them to participate in §1516(c) 
proceedings. Hense, plaintiffs are denied equal protection by §1516(d).

PLAINTIFFS HAVE BEEN DENIED THEIR RIGHT TO PBOCEDUBAL DUE PROCESS
Plaintiffs have been denied their right to procedural due process guaranteed 

by the Fifth Amendment, because they have not been allowed to participate in 
the Zenith proceedings pursuant to U.S.C. § 1516(d), despite plaintiffs' property 
interests, protected by the Fifth Amendment, that may be adversely affected by 
the outcome of that litigation. A final decision in those proceedings will determine 
whether additional duties will be added to the cost of plaintiffs' products without 
any opportunity for plaintiffs to be heard relative thereto. No party to the Zenith 
proceedings adequately represents their interests. Accordingly, plaintiffs have 
been denied their rights to due process, and ask tills Court to declare § 1516(d) 
unconstitutional.
A. Plaintiffs have property interests that are protected by the flfth amendment 

The Fifth Amendment to the United States Constitution provides that "No
person shall... be deprived of life, liberty, or property without due process of
law. . . ."

"The requirements of procedural due process apply only to the depriva 
tion of interests encompassed by the Fourteenth Amendment's protection 
of liberty and property. When protected interests are implicated, the right 
to some kind of prior hearing is paramount." (Footnote omitted; Emphasis 
supplied.) Board of Regents v. Roth (1972), 408 U.S. 564, 33 L.Ed. 2d 548, 
556. 

The United States Supreme Court has recently defined the meaning of property
in the context of the Fifth Amendment.

"We have made [it] clear . . . that 'property' interests subject to procedural 
due process protection are not limited by a few rigid, technical forms. Rather, 
'property' denotes a broad range of interests that are secured by 'existing 
rules or understandings.' ... A person's interest in a benefit is a 'property'
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interest for due process purposes if there are such rules or mutually explicit 
understandings that support big claim of entitlement to the benefit and that 
he may invoke at a hearing... ." Perry v. Sinderman (1972), 408 U.S. 698, 
33 L.Ed. 2d 570, 580.

"Certain attributes of 'property' interests protected by procedural due 
process emerge from these decisions. To have a property interest in a benefit, 
a person clearly must have more than an abstract need or desire for it. He 
must have more than a unilateral expectation of it. He must, instead, have 
a legitimate claim of entitlement to it. It is a purpose of the ancient Institu 
tion of property to protect those claims upon which people rely in their daily 
lives, reliance that must not be arbitrarily undermined. It is a purpose of the 
constitutional right to a hearing to provide an opportunity for a person to 
vindicate those claims.

"Property interests, of course, are not created by the Constitution. Rather, 
they are created and their dimensions are denned by existing rules or under 
standings that stem from an independent source such as state law-rules or 
understandings that secure certain benefits and that support claims of en 
titlement to those benefits. . . ." Board of Regents v. Roth, 33 L. Ed. 2d 
548,581.

Plaintiffs' imports are, of course, property for Fifth Amendment purposes, be 
cause plaintiffs are entitled to the ownership and control of such goods under 
state law. Board of Regents v. Uoth (1972), 408 U.S. 564, 33 L. Ed. 2d 548, 557 
("The Court has also made clear that the property interests protected by pro 
cedural due process extend well beyond actual ownership of real esttae, chattels 
or money fFootnote omitted]").

In addition, plaintiffs herein rely on the same type of extant rules and under 
standings mentioned in Roth, supra. Since 1898, the Government has not im 
posed countervailing duties on the non-excessive remission of taxes by a foreign 
country on that country's exports to the United States. United States v. Zenith 
Radio Corp. (C.C.P.A. 1977), 562 F. 2d 1209,1218-19, cert, applied for, (October 
11, 1977), No. 77-539, 46 U.S.L.W. 2062. This eighty year old administrative 
interpretation, dating from only one year after the passage of 19 U.S.C. 11303 
(the statutory basis for the imposition of countervailing duties), created an 
extant rule or understanding giving rise to the plaintiffs' property interests that 
are protected by the Fifth Amendment.

This is precisely the approach adopted by the Ninth Circuit in its most recent 
consideration of the meaning of "property" in the context of the Fifth 
Amendment.

"We hold that Alaska Natives who occupy and use land for at least five 
years, in the manner specified in the Act and the regulation, rely on their 
continued right to that land at least as much as welfare recipients rely 
on continued welfare benefits, see, Goldberg v. Kettey, 1970, 397 U.S. 254, 
90 S.Ct. 1011, 25 L. Ed. 2d 287, or as unemployed persons rely on unemploy 
ment compensation, see Sherbert v. renter, 1963, 374 U.S. 398, 83 S.Ct. 1790, 
10 L. Ed. 2d 965 or as any citizen relies on a tax exemption, see Spelter v. 
RandaH, 1958, 357 U.S. 513, 78 S.Ct. 1332, 2 L.Ed. 2d 1460, or as a school 
child relies on not being suspended, see Qoss v. Lopez, 1976, 419 U.S. 665, 96 
S.Ct. 729, 42 L. Ed. 2d 725." Pence v. Kleppe (9th Cir. 1976), 529 F. 2d 
185,141.

Plaintiffs' reliance upon the administrative ruling concerning countervailing 
duties, which has existed without change for eighty-one years, is as much 
"property" as the Alaska Natives' five-year reliance on the administrative prac 
tices of the Interior Department. The plaintiffs' reliance on the Treasury Depart 
ment's rulings is also as much "property" as the other interests, e.g., tax exemp 
tions, that Pence indicates are "projwrty" for Fifth Amendment purposes.

Presumably, the Government will reply that such rulings are only a matter 
of "executive grace." However, this is just another way of stating the now thor 
oughly discredited argument that benefits which the Government confers are 
privileges rather than rights, and, therefore, are not subject to procedural due 
process.
"[T]he Court has fully and finally rejected the wooden distinction between 
'rights' and 'privileges' that once seemed to govern the applicability of procedural 
due process rights. The Court has also made clear that the property interests 
protected by procedural due process extend well beyond actual ownership of real 
estate, chattels, or money. . . ." (Footnote omitted.) Board of Regents v. Roth, 
33 L. Ed. 2d 548, 557.
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Thus, plaintiffs have a "property" interest that is protected by the Fifth 

Amendment. They may not by judical proceedings be deprived of their property 
by an increase in duties on the goods they import, without notice and an op 
portunity to be heard in such proceedings. "The constitutional right to be heard 
is a basic aspect of the duty of the government to follow a fair process of deci 
sion making when it acts to deprive a person of his possessions." Fuentet v. 
Shevin (1972), 407 U.S. 67, 32 L. ED, 2d 566,570.
B. Plaintiff* are entitled to be heard before a, judicial decision it rendered on

the ittuet they with to raite
Squarely on point is Armstrong v. Mango (1966), 380 U.S. 545, 14 L.Bd. 2d 

62. Petitioner and his wife were divorced. The woman was awarded custody of 
their child. Subsequently, the woman remarried. She and her husband sought to 
adopt the child on the grounds, as provided by state law, that petitioner had 
failed to provide support for the child. Petitioner received no notice of these 
proceedings. The state court approved the adoption. When petitioner learned 
about this he applied for a hearing and was given one. The state court then 
ruled against him. The Supreme Court in a unanimous opinion reversed. Re 
jecting the state's argument that petitioner had not been denied due process 
because he had been given a hearing after an adverse judicial decision on his 
claim, the Supreme Court said:

"A fundamental requirement of due process is 'the opportunity to be 
heard.' Grannit v. Ordean, 234, U.S. 385, 394,58 L.Ed. 1363,1369,34 S.Ct. 779. 
It is an opportunity which mutt be granted at a meaningful time and in a 
meaningful manner. The trial court could have fully accorded this right to 
the petitioner only by granting his motion to set aside the decree and con 
sider the case anew. Only that would have wiped the slate clean. Only that 
would have rettored the petitioner to the petition he would have occupied 
had due proceti of law been accorded to him in the jtrtt place. His motion 
should have been granted. (Emphasis supplied.) Armttrong v. Manzo, 380 
U.S. 545,14 L. Ed. 2d 62, 66-67.

This is precisely the situation before this Court Instead of the clean slate 
required by Armttrong, when plaintiffs finally obtain a hearing in the Customs 
Court on these countervailing duties, they will be faced with a factual and legal 
determination that the electronics products they import from Japan are subject 
to countervailing duties. With the facts and law having already been found 
against them, it is apparent that plaintiffs cannot obtain a meaningful oppor 
tunity to be heard. Such a determination of their rights in a judicial proceeding 
without their participation violates their right to procedural due process. Their 
due process rights cannot be restored by giving them a hearing in the assessment 
proceedings on their own imports. Such a bearing after the judicial "slate" has 
already baen covered with factual and legal findings against them violates 
Armttrong. Plaintiffs are entitled to a meaningful opportunity to be heard while 
the judicial "slate" is still clean. 
C. The Ooverntnent it not an adequate reprctentative of plaintiff t interettt

In Trbovich v. United Mine Workert*of America (1972), 404 U.S. 528, 30 L. 
Ed. 2d 686, the Secretary of Labor sought to set aside a union election. A union 
members, whose complaint caused the Secretary to file suite, sought to inter 
vene as a matter of right. The Supreme Court held that petitioner's burden in 
showing that the Government was an inadequate representative of his interests 
was minimal (30 L. Ed. 2d 694, n. 10). The Supreme Court said the Secretary 
had to represent the public interest as well as be the petitioner's lawyer. Pe 
titioner's subjective dissatisfaction over the Secretary's performance as his 
lawyer was sufficient to meet the minimal burden standard. Just such a standard 
is applicable here where plaintiffs seek exactly the same relief—the right from 
the outset to participate in the proceedings to determine whether countervailing 
duties are applicable to their imports.

Numerous other courts, when faced with the question of whether non-parties 
had a right to be heard when the Government purported to represent their in 
terests, have held that such non-parties should be heard.

"The Government is probably anxious to see the statute in question upheld 
so that the project can go forward. But it is not impossible to imagine that, 
as the litigation develops, the Government "might conclude that a new 
statute passed under unquestionable circumstances might better serve their 
interest. Or, they might conclude that a change in the original plans was 
warranted and, therefore, the statute need not be vigorously defended.
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VIRCO [the intervenor], on the other band, has a large, immediate financial 
interest to protect. It cannot afford to decide that governmental considera 
tions warrant a determination that the law was invalid, with a view toward 
going ahead later under a new statute." Holmes v. Government of Virgin 
Islands (D. V.I. 1973), 61 F.R.D. 3,5.

Accord: United States v. Reserve Mining Company (D. Minn. 1972), 56 F.R.D. 
408, 418-419 (environmental groups allowed to intervene on the side of the 
United States and state Governments because they represent narrower interests 
who have a different approach than the Government's and who may suggest 
different remedies); Atlantic Refining Co. v. Standard Oil Co. (D.C. Cir. 1962), 
304 F. 2d 387, 393 (oil companies allowed to intervene on the side of the United 
States where they sought to present additional facts and grounds supporting 
the validity of the Government's oil import program); New York Public In 
terest Research Group, Inc. v. Regents (2nd Gir. 1975), 516 F. 2d 350 (allowing 
pharmacists to intervene on the side of the state to protect their interests in 
an attack on the prohibition of drug price advertising); and New England 
Petroleum v. Federal Energy Administration (S.D.N.Y. 1976), 71 F.R.D. 454, 
459 (allowing oil company to intervene on the side of the Government because it 
will present a different view, viz., that of the oil industry rather than that of 
the Government).

In the most recent Circuit Court decision involving the adequacy of the Gov 
ernment's representation of the interests of private parties, the Tenth Circuit 
adopted our argument that it is impossible for the Government's representation 
of private interests to be adequate.

". . . We have here also the familiar situation in which the governmental 
agency is seeking to protect not only the interest of the public but also the 
private interest of the petitioners in intervention, "a task which it on its 
face impossible. The cases correctly hold that this kind of a conflict satisfies 
the minimal burden of showing inadequacy of representation." (Emphasis 
added.) National Farm Lines v. I.C.C. (10th Cir. 1977), 564 F. 2d 381, 384. 

These cases recognize the common-sense principle that the Government does 
not have the same interests as does a private party, even if they are on the same 
side of a law suit. The Government has to represent the public interest, and 
private persons have to represent their private interests. Though these interests 
may sometimes overlap, they are different. They require different representation. 
This is very obvious if one considers the opposite position, where the Govern 
ment attempts to intervene on the side of a private party. The Government has 
a statutory right to do so.1 No one expects for a moment that a private party 
will adequately represent the public interest. Similarly, there is no basis for 
assuming that the Government's representation of the public interest will ade 
quately represent private interests.

This is especially true in the instant case. The Secretary of the Treasury is 
charged with the duty to raise and collect customs duties.* He can hardly be 
considered an adequate representative of plaintiffs who oppose the collection 
of new revenue through the imposition of countervailing duties. Moreover, the 
Secretary's duty is to uphold the laws of the United States. Re has not raised 
or advanced plaintiffs' contention that 19 U.S.C. f 1516 (d) is unconstitutional. 
With interests so adverse to those of the plaintiffs, the Secretary cannot ade 
quately represent the plaintiffs' interests.
IV. THE CUSTOMS SERVICE'S IMPOSITION OF BONDING OB OTHER SECURITY RE 

QUIREMENTS ON PLAINTIFFS ON APRIL 13, 1977 RATHER THAN ON MAY 11,1977 
Is CONTRARY TO LAW (19 U.S.C. SECTION 1516(E))
On April 12,1977, in the Zenith case, the Customs Court held that the Secre 

tary of the Treasury must impose countervailing duties on the importation of 
certain electronics products from Japan. The Secretary (who initially deter 
mined countervailing duties should not be imposed) was ordered to impose those 
duties on the day after the Customs Court's order was made (See Order of the 
Customs Court, attached as Exhibit A to plaintiffs' opposition to Government's 
Motion to Dismiss). The Secretary immediately implemented this decision as 
set out in Exhibits B, C and D to the Complaint.

1 28 U.S.C. | 2403 providing (or Intervention by the United States in any case "wherein the conRHtutionallty of any Act of Congress affecting the public Interest Is drawn Into question."
* See, e.g., 19 U.S.C. SI 3 and 1602(a).
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Despite the subsequent reversal of the Customs Court's Zenith decision, the 

Customs Service continues to require that bonds or other security devices be 
posted by importers who may be subject to countervailing duties.

Pursuant to 19 U.S.C. § 1516(e), if an action is filed protesting the Secretary's 
decision not to impose countervailing duties, the Secretary must continue to ap 
praise, classify and to liquidate entries in accordance with his previous decision 
not to impose countervailing duties until, if his decision is reversed, the date of 
publication of a contrary decision by the Customs Court or by the Court of 
Customs and Patent Appeals. All merchandise entered for consumption or with 
drawn from warehouse for consumption on or before the date of publication of 
the court decision must be appraised and liquidated pursuant to the previous 
determination of the Secretary. Only liquidation of entries of merchandise 
entered or withdrawn after the date of publication of the court decision may be 
suspended for potential liquidation in accordance with the final judicial disposi 
tion (19 U.S.C. f 1516 (g)).

The Customs Court made its decision in the Zenith case on April 12,1977, but 
that decision was not published until May 1, 1977 in the official journal for the 
publication of such decisions (Customs Bulletin, Vol. 11, No. 19, page 44) In 
accordance with the provisions of 28 U.S.C. f 257. However, the orders of the 
Secretary, through his designees, suspended liquidation of all entries of merchan 
dise entered or withdrawn on and after April 13,1977 (see Exhibits B, C, and D 
to the Complaint) and imposed substantial bonding requirements with respect 
to all affected merchandise in direct contravention of 19 U.S.C. f 1516(e).

The actions of the Secretary and the order of the Customs Court are unlawful 
because they are contrary to federal law as set forth in 19 U.S.C. f 1516(e). 
Plaintiffs are entitled to a declaration and order that such bonding requirements 
may only be imposed on merchandise entered for consumption or withdrawn 
from warehouse for consumption on or after May 11,1977 the date of publication 
of the Customs Court's decision on May 11, 1977.* In addition, of coarse, plain 
tiffs are entitled to an order and a declaration that toe suspension of liquidation 
by the Customs Service of their goods and its imposition of security device re 
quirements on their goods, pursuant to §1516(d), is unconstitutional (see dis 
cussion of constitutional issues, supra), thus invalidating all such actions from 
April 12,1977 to date and in the future.

V. CONCLUSION
Congress has unconstitutionally discriminated against plaintiffs, American 

importers, and in favor of plaintiffs' competitors, American manufacturers, in 
the enactment of §1516(d). To allow American manufacturers access to the 
courts to vindicate their interests and yet to deprive their opponents, the plain 
tiffs, of access to the same courts to protect their rights on the same issues, is a 
most blatant form of invidious discrimination. Plaintiffs are not parties and 
cannot even intervene in the American manufacturers' lawsuits, because there is 
no provision in the Rules of the Customs Court for intervention nor may such a 
provision be implied on the basis of Federal Rule of Civil Procedure 24 (Airco, 
Inc. v. U.S. (Cust. Ct. December 12, 1977), Civ. No. 76-3-00643). No legitimate 
governmental interest justifies this discrimination in favor of American manu 
facturers. Indeed, as a matter of judicial economy and in the interest of avoiding 
piecemeal litigation, American manufacturers, American importers and the 
Government should all participate in one proceeding to resolve countervailing 
duty disputes about a particular class of merchandise. These legitimate govern 
mental interests militate in favor, rather than against, a finding that 11516 (d) 
is unconstitutional.

After the Zenith litigation concludes, the plaintiffs could file protests against 
the imposition of countervailing duties upon their goods, but the legal question of 
the propriety of the imposition of countervailing duties would have already 
been definitively resolved against them. A chance to then 1'tigate the legality of 
countervailing duties would be meaningless. The highest courts would have 
already determined, in the Zenith litigation, that plaintiffs were in error. Such 
a procedure violates the most fundamental notion of due process that a litigant 
is entitled to a meaningful opportunity to be heard, i.e., a litigant is entitled to be

1 This argument was adopted In Zenith by the dissenters on the U.S. Court of Customs 
and Patent Appeals (562 F. 2d at 1236). The majority did not reach the issue because they 
held that countervailing duties could not be Imposed under any circumstances.
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heard before a decision is made about bis contentions (Arnutrong v. Manzo, 
supra). Plaintiffs are entitled to just such (an opportunity. Accordingly, they 
request this Court to issue an order declaring 19 U.S.C. 11516(d) to be uncon 
stitutional and vacating any decisions (reached under it. 

Dated: January 27,1978.
STUN, SHOSTAK, SHOBTAK & O'HABA, Inc.,
MABJORIE M. SHOBTAK,
S. RICHARD SHOSTAK,
JAMES F. O'HABA,
and
GIBBON, DUNK & ORTJTCHER,
THEODORE B. OIBON,
REX S. HEINKE, 

By THEODORE B. OLBON,
Attorney! for plolnUfft.

Senator DECONCINI. Thank you very much, Mr. Vance, for your 
testimony.

Mr. Altier does have a couple of questions.
Mr. ALTIER. I have four questions which I would like to ask. Our 

next witness, Dr. Oswald of the AFL-CIO, has suggested in his pre 
pared statement that citizens should be able to sue in their respective 
district courts to get redress for trade problems rather than in the 
Customs Court.

The Federal district courts handle general trade matters. Their 
decisions on trade questions could then depend on general public 
examination of trade problems. Do you have any comments on the need 
for the Customs Court as opposed to the use of the Federal district 
courts?

Mr. VANCE. First of all, it may not be generally known that the 
Customs Court does sit nationally throughout the country, and it is 
able to be there as long as it takes an airplane to get a judge there. 
So, they are able to give prompt and efficient service wherever the 
plaintiff is.

The desirability of having the Customs Court handle these problems 
is the opportunity for uniformity of rulings and in having judges 
who are expert in customs and trade matters rule, with an appellate 
court which handles all such matters, and the opportunity to get to 
the Supreme Court,

Also, it is possible to get matters heard far more expeditiously in 
the Customs Court than oftentimes it is in the district courts or courts 
of appeals.

Mr. ALTIER. If. S. 2857 makes the Customs Court more or less the 
equivalent of a U.S. district court, why do you agree or disagree with 
the qualification or the restriction on the court's mjunctive powers?

Mr. VANCE. I do not think there should be any qualification of the 
court's injunctive powers. I think those powers should be the same as 
the district courts. I believe that in our recommendation for revisions, 
we carry out that intent.

Mr. ALTIER. This is related to the same area as the previous question. 
Do you have any comments about the words "financial loss snail not 
constitute an irreparable injury within the meaning of this 
subsection"?

Mr. VANCE. I certainly agree with the observation of Professor 
Gerhart and Mr, Lubbers that if you have that provision in the statute,
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you are effectively saying that there should be no injunctive relief 
given. Irreparable loss or financial loss is at the heart of matters 
brought by the importers. They have perishable merchandise. They 
have merchandise that might not make the season.

So, I think "irreparable loss" should not prevent someone from 
seeking injunctive relief, but I think the court should also consider 
other factors such as public interest in determining whether or not an 
injunction should be implemented.

Mr. ALTIER. Section 2636 (a) states, "Only a person whose protest 
has been denied may institute a civil action in the Customs Court." If 
the importer filed a timely protest but becomes insolvent before the 
court rules on the protest, is there any reason why the surety should 
not be allowed to institute the action upon payment of all liquidated 
duties 9

Mr. VANCE. First of all, if the action had been instituted, the duties 
would have had to been paid for the Customs Court to have had juris 
diction. So the fact of the surety then coming in and paying the duties 
really is not the question. In fact, there are bankrupts who are suc 
ceeded by their guardians or representatives in bankruptcy. So there 
is no problem about a substitution.

I think the bill does now give to a surety an independent standing in 
the administrative process as well as to initiate something in the Cus 
toms Court. I think that should be enacted.

But I think there is no problem with an importer who has instituted 
an action who subsequently becomes bankrupt. That case will not be 
considered to have abated.

Mr. ALTIER. My last question relates to the remand provisions found 
in section 2643 (b). Dp you believe that the proposal under that section 
may encourage indecision or laxity on the part of the Customs Court?

Mr. VANCE. No; I do not think it does that. The important thing, 
it seems to me, that should be revised in the remand provision is this. 
I think it is excellent that the administration has recognized the in 
equities and the unfairness of having a Government decision affirmed 
and carried out even though that Government decision has been found 
to be erroneous.

However, I think the Customs Court, having gained jurisdiction 
over the matter, is as competent as any other court to dispose of the 
matter. To send it back down to the administrative body and then to 
say, "If you are dissatisfied again with what the administrative body 
does, then you have to start the whole procedure back into court," is 
harking back to the old reappraisement classification bifurcation.

I do not think an importer should have to come into court twice on 
the same importation.

The court having jurisdiction should retain it, and it should be the 
body that supervises and urges a meeting of the minds between the 
Government and the importer. Hopefully, there would be a stipulation.

But if there continues to be disagreement, the Customs Court should 
be able to hear the parties and resolve the problem.

Mr. ALTIER. Thank you very much.
Senator DECONCINI. Thank you, Mr. Vance.
Our next witness is Dr. Rudy Oswald, director of research from 

AFL-CIO.
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STATEMENT OF RUDOLPH OSWALD, DIBECTOB 07 BESEABCH, AFL- 
CIO, ACCOMPANIED BY ELIZABETH JAGEB, ECONOMIST

Mr. OSWALD. Thank you, Mr. Chairman. Accompanying me this 
morning is Elizabeth Jager, Economists for AFL-CIO. 

Senator DECONCINI. We are pleased to have you. 
Mr. OSWALD. I would like to take this opportunity to express the 

views of AFL-CIO regarding S. 2857. This bill raises many important 
questions about the best way to achieve a fair review in the courts of 
issues related to international trade.

The AFL-CIO shares the concern of the chairman of this subcom 
mittee who noted in introducing S. 2857 that "the importance of in 
ternational commerce decisions nas increased to the point that more 
and more ordinary citizens are affected." We also agree that "the 
statutes affecting the jurisdiction of the courts that handle such litiga 
tion have remained relatively unchanged." We do not agree, however, 
that S. 2857 will solve that problem.

As labor union representatives, we do not pretend to be customs 
specialists or legal experts. But our objection to S. 2857 is that it is 
designed to give international trade issues to the court that is the 
specialist in import valuation. Title I states that the jurisdiction of 
the Customs Court will be extended to make sure that citizens have 
the right to sue on trade matters. Title III, sections 1581 and 1583, gives 
exclusive jurisdiction over most trade issues to this court with expertise 
in custom matters. Title V gives jurisdiction to review trade adjust 
ment assistance decisions by the Secretary of Labor or the Secretary 
of Commerce to the Court of Customs and Patent Appeals. We think 
that is the wrong approach.

International trade affects U.S. jobs, production, and communities. 
International trade issues are broader than questions of customs mat 
ters on which the custom courts are experts. While they may be first- 
rate specialists on customs matters, they are not specialists on other 
aspects of trade that affect the Nation's jobs and business.

Citizens should be able to sue in their respective district courts to 
get redress for trade problems rather than only in the Customs Court. 
We are not asking that the special valuation duties of the court be 
done away with. At present that court is located in New York City 
and does hold regional hearings at other ports of entry or other places 
as required, but its primary location is in New York, if Federal dis 
trict courts handled general trade matters other than customs valua 
tions, fair decisions on trade questions could then depend on general 
public examination of trade problems.

S. 2857 makes the exercise of the public's right to sue a futile hope. 
Section 1584 of S. 2857 retains "exclusive jurisdiction" in the 

Customs Court for actions on the "appraised value, the classification 
and the rate as an amount of duties chargeable upon imports." These 
can be very technical problems. Current law is unfair to everyone— 
importers, producers, consumers, and workers. A description of the 
mixed-up jurisdictional problems is attached in appendix A. This prob 
lem of the Customs Service itself should be solved. The issues or how 
things are classified and how much tariff is charged, however, are not 
mysterious matters of some theoretical legal science. They can affect
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every worker and consumer in America in 1978. Appeals should be 
available even from decisions on issues where customs courts are clearly 
expert, though Customs should have effective jurisdiction.

Furthermore, sections of S. 2857 take away all rights to appeal. 
Section 1583(f) (1) takes away the rights of appeal when the Presi 
dent or his delegate or the Secretary of the Treasury or his delegate 
make decisions on many trade issues. Thus, instead of granting citizens 
their right to a day in court, the language of S. 2857 would prevent any 
appeal from decisions by the President of the United States or his 
delegate under many circumstances.

There is no need to comment about the concern of the AFL-CIO 
and much of America about the removal of the right to appeal Presi 
dential decisions. That is what the courts are designed to do in the 
United States—review executive branch and congressional action for 
its constitutionality and equity, and to give ordinary citizens the right 
to redress.

Section 1583 also denies any appeal in any court for rulings or in 
ternal decisions by the Secretary of the Treasury and his delegates, in 
the following language:

(ii) any ruling or internal advice relating to classification, valuation, rate of 
duty, marking, restricted merchandise, entry requirements, drawback, vessel re 
pairs and the like issued by the Secretary of the Treasury or his or her delegate 
to members of the public or members of the Customs Service except with respect 
to section 315(d) of the Tariff Act of 1930, as amended.

The AFL-CIO and its affiliated unions have had unfortunate ex 
perience with such Treasury Department rulings. Most recently, pro 
posed regulations on dumping from Communist countries, and mark 
ing of consumer electronic products have caused concern. As the at 
tached letter to the Customs Commissioner shows, the "internal advice" 
of the Treasury Department on dumping could be quite detrimental 
to the interest of producers and workers in the United States and the 
towns and cities in which they live.

Senator DECONCINI. Without objection, that material will be in 
serted in the record at the present time.

[The material follows:]
STATEMENT OF DB. RUDOLPH OSWALD, DIRECTOR OF RESEARCH, AFL-CIO

My name is Rudy Oswald. I am Research Director of the AFL-CIO. I welcome 
this opportunity to express the AFL-CIO's views on S. 2857—the Customs Courts 
Act of 1978. This bill raises many important questions about the best way to 
achieve a fair review in the courts of issues related to international trade.

The AFL-CIO shares the concern of the chairman of this subcommittee who 
noted introducing S. 2857 that "the importance of international commerce de 
cisions has increased to the point that more and more ordinary citizens are 
affected." We also agree that "the statutes affecting the jurisdiction of the courts 
that handle such litigation have remained relatively unchanged." We do not 
agree, however, that S. 2857 will solve that problem.

As laboi" union representatives, we do not pretend to be customs specialists or 
legal experts. But our objection to S. 2857 is that it is designed to give Interna 
tional trade issues to the court that is the specialist in import valuation. Title I 
states that the jurisdiction of the Customs Court will be extended to make sure 
that citizens have the right to sue on trade matters. Title III, Section 1581 and 
1583, gives exclusive jurisdiction over most trade issues to this court with ex 
pertise in customs matters. Title V gives jurisdiction to review trade adjustment 
assistance decisions by the Secretary of Labor or the Secretary of Commerce to 
the Court of Customs and Patent Appeab. We think that is the wrong approach.
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International trade affects U.S. jobs, production, and communities. Interna 

tional trade issues are broader than questions of customs matters on which the 
customs are experts. While they may be first-rate specialists on customs matters, 
they are not specialists on other aspects of trade that affect the nation's jobs 
and business.

Citizens should be able to sue in their respective district courts to get redress 
for trade problems rather than only in the Customs Court. While there should be 
a court with the appropriate expertise for customs issues, trade impact Issues 
should be in a more general court. At present, the Customs Court is located In 
New York City and holds regional hearings at other ports of entry or other places 
as required. If federal district courts handled general trade matters other than 
customs valuation, fair decisions on trade questions could then depend on gen 
eral, public examination of trade problems.

S. 2857 makes the exercise of the public's right to sue a futile hope:
Section 1584 of S. 2857 retains "exclusive jurisdiction" in the Customs Court 

for actions on the "appraised value, the classification and the rate as an amount 
of duties chargeable upon imports." These can be very technical problems. Cur 
rent law is unfair to everyone—importers, producers, consumers and workers. 
A description of the mixed up jurisdictional problems is attached in Appendix 
A. This problem of the Customs Service itself should be solved. The Issues of 
how things are classified and how much tariff is charged, however, are not en 
tirely mysterious matters of some theoretical legal science. They can affect every 
worker and consumer in America in 1978. Appeals should be available even from 
decisions on issues where customs courts are clearly expert, though Customs 
should have effective jurisdiction.

Furthermore, sections 8. 2857 take away all rights to appeal: Section 
1583 (f) (1) takes away the rights of appeal when the President or his delegate 
or the Secretary of the Treasury or his delegate make decisions on many trade 
issues. Thus, instead of granting citizens their right to a day In court, the lan 
guage of S. 2857 would prevent any appeal from decisions by the President of the 
United States or his delegate under many circumstances. There is no need to com 
ment about the concern of the AFL-GIO and much of America about the removal 
of the right to appeal Presidential decisions. That is what the courts are de 
signed to do in the United States—review executive branch and congressional 
action for its constitutionality and equity, and to give ordinary citizens the 
right to redress.

Section 1583 also denies any appeal in any court for rulings or internal de 
cisions by the Secretary of the Treasury and his delegates, in the following 
language:

"(f) Neither the Customs Court nor any other court shall possess jurisdic 
tion to review:

"(ii) any ruling or internal advice relating to classification, valuation, 
rate of duty, marking, restricted merchandise, entry requirements, draw 
back, vessel repairs and the like issued by the Secretary of the Treasury 
or his or her delegate to members of the public or members of the Customs 
Service except with respect to section 315(d) of the Tariff Act of 1080, as 
amended."

The AFL-CIO and its affiliated unions have had unfortunate exeprience with 
such Treasury Department rulings. Most recently, proposed regulations on dump 
ing from communist countries, and marking of consumer electronic products 
have caused concern. As the attached letter to the Customs Commissioner shows, 
the "internal advice" of the Treasury Department on dumping could be quite 
detrimental to the interest of producers and workers in the U.S. and the towns 
and cities In which they live. The proposed Treasury ruling would allow the 
Treasury Department to construct the theoretical value of imported products 
for assessment. S. 2857 would deny any appeal to the courts of the Treasury 
determination. .

The markings case, brought by the IUE, urged that the country of origin on 
certain consumer electronic products be marked conspicuously. Treasury had 
allowed importers to mark these items so that consumers would not necessarily 
be able to see the marking. Despite many protests, Treasury failed to require 
importers to clearly mark the country of origin on the imported merchandise.

S 2857, Section 2639 states: "The decision of the Secretary of the Treasury or 
his delegate, is presumed to be correct. The burden to prove otherwise shall rest 
upon the party challenging a decision."



214
Thus even where the right of appeal is granted in S. 2887, however, the burden 

of proof is on the injured and there is a presumption that he is wrong. Thus the 
unemployed worker or firm which has been hurt by imports is required to prove 
a case but the government official who has already decided against him is pre 
sumed to be correct. Furthermore, the government official decides what informa 
tion to release to the injured party so that the case can be proved.

The combination of asking workers to get information that the government 
refused to collect and need not divulge if it does collect it, is unfair. To add 
insult to Injury by making it a legal presumption that the decision against them 
is correct is a denial of the fundamental concept on which justice should be 
founded. In short, this provision makes a mockery of the stated intent of the 
statute.

Some examples of recent experiences may explain our concern: 
The International Brotherhood of Electrical Workers has spent time and effort 

to call attention to problems for workers in the law's failure to have special 
classifications for various imported parts. One example of such a classification 
problem was horns for smoke detectors. IBEW members made these parts. 
Customs officials have no separate classification for these parts and showed little 
concern for the issue. The union believes that because the company in the case 
of these horns decided to help provide import reports, the information was made 
available and some of the laid-off workers received adjustment assistance. But it 
is often very difficult for workers to obtain proof necessary for adjustment 
assistance—particularly if the company that they work for produces the part 
overseas and their imports then destroy the jobs in the United States.

The Trade Act of 1974 promises relief to workers who lose their jobs because 
of imports. 8. 2857 would give to the Customs Court the jurisdiction for con 
sidering appeals under the Trade Act for adjustment assistance.

8. 2857 gives exclusive jurisdiction to the Customs Court to review any de 
cision of the Secretary of Labor or the Secretary of Commerce that certified or 
refused to certify workers, communities or business as eligible for adjustment 
assistance under the Trade Act of 1974. (Section 1546 (d))

The Customs Court has no special competence to review the impact of imports 
on U.S. jobs and production. Yet these are the adjustment assistance issues which 
8. 2857 would torn over to people whose specialty is the appraisement of im 
ports and their value, not their effect, on communities and towns and business and 
jobs throughout America. 

Section 1683 also raises questions:
"(a) The Customs Court shall possess exclusive jurisdiction, except as other 

wise provided by law, to review final agency action of any agency of the United 
States which directly affects imports into the United States.

"For purposes of this section, the terms 'agency', 'agency action', and 'final 
agency action'" are utilized in the same manner as those terms are utilized in 
sections 551 and 704 of title 5, United States Code.

"Nothing in this section shall be construed to create a cause of action, or to 
permit the maintenance of a suit not otherwise permitted by law.

"Nothing in this section shall affect limitations on judicial review or the power 
or duty of the court to dismiss any action or to deny relief on any other appro 
priate legal or equitable grounds."

The United States should be concerned about the impact of imports—not 
merely the actions of U.S. agencies that could affect imports. The country is con 
cerned with more than the mere protection of importers' concerns. Section 1583 
also provides for review of decisions by the International Trade Commission, the 
Special Trade Representative under 201 and 301 of the Trade Act. These are 
decisions about impact and procedure—not just about imports.

Let me note that it is especially disturbing to the AFL-CIO and to others 
who are interested in the costs as well as the benefits of international trade 
that working people are usually ignored in customs discussions. Merely giving 
labor the right to sue will not cure this problem.

An article by Peter Gerhart, "Judicial Review of Customs Service Actions , 
published last year in "Law and Policy in International Business," illustrates 
this lack of concern. The article devoted over 80 pages to this subject without 
emphasizing the existence of labor or the impact of imports on American Jobs. 
The author recognizes rights of some "persons who buy merchandise from im- 
ijorters: manufacturers, wholesalers, retailers ^^a^e^LS^LV̂ S& 
concerned because "such persons are not authorized to file a protest or petition
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or otherwise challenge a Customs action despite the fact that they may be in 
jured by the actions. . . For example, decisions concerning duties directly affect 
the price of merchandise and decisions to exclude merchandise directly affect 
both availability and price."

We also agree with concern about the failure of the courts to review a,pro test 
by Consumers Union against the textile quotas:

"In Contumert Union of the United State*, Inc. v. Comm. for the Implementa 
tion of Textile Agreement*, for example, Consumers Union brought suit in a dis 
trict court to challenge textile quotas imposed by the President under Section 
204 of the Agricultural Act of 1950, After questioning the plaintiff's standing 
to sue in federal court, the Court of Appeals directed dismissal of the case be 
cause the subject matter—exclusion of merchandise under a customs law—was 
within the exclusive Jurisdiction of the Customs Court. However, the Customs 
Court may not be able to hear the case. If Consumers Union itself does not Import 
the textiles subject to a quota, it may not file a protest against the exclusion of 
the textiles, and therefore, may not seek review of the exclusion in the Customs 
Court. Under these circumstances, there may be no court available to adjudicate 
the claim made by Consumers Union."

Mr. Chairman, we agree that everyone should have a chance in court. But the 
objective of government and courts should be to protect citizens, not Just imports. 
Imports can cost jobs. Imports do not necessarily reduce prices. Imports can 
destroy an industry and then allow foreign monopolies to establish monopolistic 
prices. This can be inflational. Devaluation of the dollar is inflationary and 
makes all imports more expensive. It is time to dismiss the obsolete belief that 
the consumer is automatically benefited by imports regardless of other factors. 
We urge this subcommittee to make sure that statutes of this nation recognize 
that most citizens would like to have a job to go to and that there are many 
complex problems that go beyond the expertise of customs specialists.

Until the Congress and the courts of the United States begin to recognize that 
international trade now affects all parts of this nation and creates both costs and 
benefits, proposed changes in judicial machinery will not be for the benefit of 
ordinary citizens. No statute that reduces the right of appeal will benefit them.

Jobs of United States citizens, the tax base of the cities where they live, the 
productive well-being of the U.S. economy and the future of American tech 
nology—all are affected by international trade. We urge this subcommittee to 
recognize this reality and to include the following concepts in any legislation to 
cure and prevent injustices:

In summary, AFIr-CIO believes:
(1) International trade should be viewed as a question affecting labor, 

business and the public. Imports affect far more than importers, foreign 
governments and "consumer" interests. They affect the nation and its work 
force and small business. The impact of imports and trade are properly the 
subject for courts of broad jurisdiction.

(2) Unfair practices now carried out in the customs service should be 
changed. There should be a chance for fair treatment to importers, producers 
and workers, with fair rules of procedure and the right to a day in court. 
Customs valuation should be carried on by those best qualified to handle it.

(3) Decisions by the Executive Branch—the President, his delegates and 
the Secretary of the Treasury and his delegate should be subject to court 
review.

(4) Decisions by government agencies about trade issues should be appeal 
able in the courts—not merely in Customs Courts.

We call the subcommittee's attention to other customs issues now affecting 
this and other bills:

Other customs laws should be meshed with changes in the judicial machinery. 
The Customs Procedural Reform Act has now been passed in both Houses and is 
in conference. The problem of enlarging the power and rights of Customs and 
Treasury Department officials needs careful review. Adequate review machinery 
is even more serious now. Customs Courts should handle matters where their 
expertise is necessary but not other trade issues.

While international negotiations on customs valuation and other procedures 
for U.S. international trade are going forward, changes in the U.S. customs juris 
diction might be regarded as giving special rights to importers—rights that 
amount to concessions to foreign producers. Changes should await the end of 
negotiations.
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APPENDIX A

"Presently, the only formal means of seeking administrative review of decisions 
made by the Customs Service is to fllf a protest or petition. Protests may be filed 
only by the importer or eonsigritf ««f the LuPrrhamlise subject to the protested 
Customs action, by tbeir agents,1 »r b> JXTKTI tn whom merchandise placed in a 
bonded warehouse has been trmsfcrr*.!' A petition may be filed only by a U.S. 
manufacturer, producer. IT wh<>i»-<v<t!-r f »r.» ^.11 up rlass or kind of merchandise 
as that affected by the rmt»n.* ,1 •* • *»!>ri£i*i Moreover, the petition proce 
dures allow challenges t»«n!> ft.*-* '«,*-• 'ft-'-'T.

"(1) decisions eoncernir^ • • .-« * * - «i'i>ralsed value of, or rate of 
duty on, merchandise,

"(2) decisions not tr-in4««* jflrV 4 * »'•"•lumping duties; and
"(3) determination'* th«' = - '»^di^ • *<ng t nr is not likely to be sold 

at less than fair valup und- r " • • • * v r .«f ur21, or has not received 
a bounty or grant under »&• ' - * •*:•'•* A< t U.S. manufacturers, pro 
ducers, and wholesalers swkir.^ • ?»-.$. i i>t..ajs actions concerning a class 
of merchandise in which rhe> <i< . • v« ; * ,] ..rfcer persons wishing to challenge 
Customs action through the adtMai*?r«tt.r pr«»f*s, have no means of doing so.

"Similar limitations rextricr xttnJhng r« seek Judicial review of Customs 
actions. The Customs Court h»« no juri^iutinn lo review Customs action unless 
a protest or petition has been denied by Customs. District courts may take juris 
diction over Customs actions that are not in the exclusive jurisdiction of the 
Customs Court,1 but the Customs Court, because of its expertise and continuing 
control of Customs actions, would provide a better forum for review. Moreover, 
district courts have no jurisdiction over actions subject to a protest or petition 
procedure (since review of such actions is exclusively in the Customs Court) even 
if the plaintiff is not authorized to file a protest or petition.4 In short, many 
persons who may be adversely affected by decisions of the Customs Service have 
no effective means of challenging those decisions at either the administrative or 
the judicial level."

FEBBUABT 22,1978. 
Mr. ROBERT B. CHABEN,
Oommittioner of Cuttomt, U.S. Cuttomt Service, 
WatMngton, D.C.

DEAB Ms. CHASER : The AFL-CIO opposes Treasury's proposed changes in the 
regulations for enforcement of the Antidumping Act against imports of products 
from Communist countries. These changes, published in the Federal Register 
on January 9, 1976, would allow Treasury to set lower charges against imports 
dumped by communist countries in the United States than those now required 
by law. The AFL-CIO recommends that this unfair proposed change be 
withdrawn.

Dumping means selling a product in the United States at less than fair value 
or less than the market price in the exporting country's market. When a United 
States industry is hurt by dumping of imports, the law directs Treasury to pat 
on a tariff to offset the unfair and illegal dumping price. Dumping is an illegal 
practice under the United States Antidumping Act of 1921, as amended, and 
international agreements.

Communist countries have no equivalent of "fair market value" in a market 
pricing system, because tbeir prices are set by government regulation. To de 
termine dumping values, therefore, the Treasury established a practice of using 
prices charged for a similar product in a non-communist country where market 
prices exist. In Section 321 (d) of the Trade Act of 1974, Congress made this 
practice part of the United States antidumping law. In 1976, Customs amended 
the regulation, 19 CFR Part 168.7, to conform with that law.

TimkenCo. v. Simon, 539 P. 2d 221 (D.C. Clr 1976) (suit to challenge failure 
to withhold appraisement under the Antidumping Act).

of the United Btatet, Inc. v.

19 U.8.C. tec. 1514 (1970).
e,*., T 
hhold ap4 See, e.g. uoniumert Union of the United Btatet, Inc. v. Comm. for the Implementation 

of Textile Agreement!. No. 76-1064 (D.C. Clr Apr. 20, 1977) petition for rehearing denied 
(DC Clr Sept. 2, 1977) (discussed in text accompanying notes 253-55 Infra) : Kocher v. 
Foicler, 397 F. 2d 641 (D.C. Cir 1967), cert, denied, 391 U.S. 920 (1968) (discussed In note 
257 infra).

Source : Peter M. Oerhart, "Judicial Review of Customs Service Actions" Law and Policy 
in International Butineii, vol. 9, No. 4, 1977, pp. 1162 and 1163.
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Now Treasury seeks to modify that ruling and allow Treasury officials to 

construct the appropriate value abroad in one of three ways:
First, actual sales price in a country with "compaarble" economic develop 

ment to the communist country.
AFL-CIO opposes this because no realistic comparisons of economic develop 

ment levels between market and non-market economies can be objectively estab 
lished. Furthermore, a product can be dumped in the United Slates from an un 
derdeveloped country. The level of economic development does not determine 
whether or not an unfair or illegal price is established.

Second, if no "comparable country" exists which produces the product, Treas 
ury could set up a "constructed value" based on costs of the product in a non- 
state controlled country. But that value could be "adjusted for differences in 
economic factors" to meet the "comparable" country standard.

The AFL-CIO opposes this because it would call for non-objective determina 
tions by Treasury. The price in a dumping case is a market price of a product— 
not a constructed or theoretical price.

Third, if no "comparable country exists", Treasury can set up hypothetical 
costs for "constructed value" which then can be adjusted for differences on the 
basis of "specific objective components" or factors of production. "Such specific 
components or factors of production, including, but not limited to, hours of labor 
required, quantities of raw materials employed, and amount of energy con 
sumed, will be obtained from the state controlled economy under consideration." 
Then the Secretary of the Treasury would be empowered to determine whether 
or not "verification of these figures in the "state-controlled economy" meet 
his "satisfaction", and, if so, these would be "valued in a non-state-controlled 
economy determined to be comparable in economic development. . . ." (163.7 
(b)(2).

The AFL-CIO opposes this because it is non-objective and because it would 
set up an ever-larger bureaucracy to determine hypothetical information. Again, 
dumping is sale in a market economy and must relate to real market prices.

Dumping is not a theoretical problem for American workers. It is a hard, 
unassailable, job destroying fact. Imports of glass, shoes, golf carts, bicycles, 
have been dumped at the expense of United States workers. Now more sophis 
ticated equipment such as aircraft engines, computer parts, etc., are coming 
in from communist countries and costing United States jobs. Any regulation 
to reduce the penalties for illegal dumping of these products is against the best 
interests of the United States and a mockery of United States' law.

The Treasury Department has not justified any change in the current regula 
tion 153.7 and 153.27 which now conform with United States law. The AFL-CIO 
urges withdrawal of the proposed changes. 

Sincerely,
RUDT OSWALD, 

Director, Department of Research,

Mr. OSWALD. The proposed Treasury ruling would allow the Treas 
ury Department to construct the theoretical value of imported prod 
ucts for assessment. S. 2857 would deny any appeal to the courts of 
the Treasury determination.

The markings case, brought by the IUE, urged that the country of 
origin on certain consumer electronic products be marked conspicu 
ously. Treasury had allowed importers to mark these items so that 
consumers would not necessarily be able to see the marking. Despite 
many protests, Treasury failed to require importers to clearly mark 
the country of origin on the imported merchandise.

S. 2857, section 2639 states:
The decision of the Secretary of the Treasury or his delegate, is presumed 

to be correct. The burden to prove otherwise shall rest upon the party chal 
lenging a decision.

Thus even where the right of appeal is granted in S. 2857, however, 
the burden of proof is on the injured and there is a presumption that 
he is wrong. Thus the unemployed worker or firm which has been
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hurt by imports is required to prove a case but the Government of 
ficial who has already decided against him is presumed to be correct. 
Furthermore, the Government official decides what information to re 
lease to the injured party so that the case can be proved.

The combination of asking workers to get information that the 
Government refused to collect and need not divulge if it does collect 
it, is unfair. To add insult to injury by making it a legal presumption 
that the decision against them is correct is a denial of the fundamental 
concept on which justice should be founded. In short, this provision 
makes a mockery of the stated intent of the statute.

Some examples of recent experiences may explain our concern.
The International Brotherhood of Electrical Workers has spent 

time and effort to call attention to problems for workers in the law's 
failure to have special classifications for various imported parts. One 
example of such a classification problem was horns for smoke detec 
tors. IBEW members made these parts. Customs officials have no 
separate classification for these parts and showed little concern for 
the issue. The union believes that because the company in the case of 
these horns decided to help provide import reports, the information 
was made available and some of the laia-off workers received adjust 
ment, assistance. But it is often very difficult for workers to obtain 
proof necessary for adjustment assistance—particularly if the com 
pany that they work for produces the part overseas and their imports 
then destroy the jobs in the United States.

The Trade Act of 1974 promises relief to workers who lose their 
jobs because of imports. S. 2857 would give to the Customs Court the 
jurisdiction for considering appeals under the Trade Act for adjust 
ment assistance.

S. 2857 gives exclusive jurisdiction to the Customs Court to review 
any decision of the Secretary of Labor or the Secretary of Commerce 
that certified or refused to certify workers, communities, or businesses 
as eligible for adjustment assistance under the Trade Act of 1974 (sec 
tion 1546 (d)).

The Customs Court has no special competence to review the impact 
of imports on U.S. jobs and production. Yet these are the adjustment 
assistance issues which S. 2857 would turn over to people whose spe 
cialty is the appraisement of imports and their value, not their effect, 
on communities and towns and businesses and jobs throughout 
America.

Section 1583 also raises questions:
(a) The Customs Court shall possess exclusive jurisdiction, except as other 

wise provided by law, to review final agency action of any agency of the United 
States which directly affects imports into the United States. For purposes of this 
section, the terms "agency", "agency action", and "final agency action" are 
utilized in the same manner as those terms are utilized in sections 551 and 704 
of Title V, United States Code.

Nothing in this section shall be construed to create a cause of action, or to 
permit the maintenance of a suit not otherwise permitted by law.

Nothing in this section shall affect limitations en judicial review or the power 
or duty of the court to dismiss any action or to deny relief on any other appropri 
ate legal or equitable grounds.

The United States should be concerned about the impact of im 
ports—not merely the actions of U.S. agencies that could affect im 
ports. Such protection of importers' concerns is unrealistic. Section
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1583 also provides for review of decisions by the International Trade 
Commission, the Special Trade Representative under 201 and 301 of 
the Trade Act. These are decisions about impact and procedure—not 
just about imports.

Let me note that it is especially disturbing to the AFL-CIO and to 
others who are interested in the costs as well as the benefits of inter 
national trade that working people are usually ignored in customs dis 
cussions. Merely giving labor the right to sue will not cure this prob 
lem. We are surprised that workers and unions were not included by 
the draftsmen in this bill as having the right to sue in customs matters.

Mr. Chairman, we agree that everyone should have a chance in 
court. But the objective of Government and courts should be to pro 
tect citizens, not just imports. Imports do cost jobs and they do not 
necessarily reduce prices. Imports can destroy an industry and then 
allow a foreign monopoly to establish unrealistic prices. This can be 
inflationary as the recent devaluation of the dollar has been inflation 
ary by making imports more expensive.

It is time to dismiss the obsolete belief that the consumer is auto 
matically benefited by imports regardless of other factors.

We urge this subcommittee to make sure that statutes of this Nation 
recognize that most citizens would like to have a job to go to and that 
there are many complex problems that go beyond the expertise of 
customs specialists.

An article by Peter Gerhart, "Judicial Review of Customs Service 
Actions," published last year in "Law and Policy in International 
Business," illustrates this lack of concern for the working people.

The article devoted over 80 pages to this subject without emphasiz 
ing the existence of labor or the impact of imports on American jobs. 
The author recognizes rights of some "persons who buy merchandise 
from importers: manufacturers, wholesalers, retailers, and consumers." 
He is properly concerned because—

Such persons are not authorized to file a protest or petition or otherwise chal 
lenge a Customs action despite the fact that they may be injured by the ac 
tions * * • For example, decisions concerning duties directly affect the price of 
merchandise and decisions to exclude merchandise directly affect both avail 
ability and price.

We also agree with concern about the failure of the courts to review 
a protest by Consumers Union against the textile quotas:

In Contumeri Union of the United Statet, Inc. v. Comm. for the Implementa 
tion of Textile Agreements, for example Consumers Union brought suit in a dis 
trict court to challenge textile quotas imposed by the President under Section 
204 of the Agricultural Act of 1966. After questioning the plaintiff's standing 
to sue in federal court, the Court of Appeals directed dismissal of the case be 
cause the subject matter—exclusion of merchandise under a customs law—was 
within the exclusive jurisdiction of the Customs Court. However, the Customs 
Court may not be able to hear the case. If Consumers Union Itself does not im 
port the textiles subject to a quota, it may not file a protest against the exclusion 
of the textiles, and therefore, may not seek review of the exclusion in the Cus 
toms Court. Under these circumstances, there may be no court available to «d- 
judicate the claim made by the Consumers Union.

Until the Congress and the courts of the United States begin to 
recognize that international trade now affects all parts of this Nation 
and creates both costs and benefits, proposed changes in judicial ma 
chinery will not be for the benefit of ordinary citizens. No statute that 
reduces the right of appeal will benefit them.

32-626 O - 78 - 15
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Jobs of U.S. citizens, the tax base of the cities where they live, the 
productive well-being of the U.S. economy and the future of American 
technology—all are affected by international trade. We urge this sub 
committee to recognize this reality and to include the following con 
cepts in any legislation to cure and prevent injustices:

One, international trade should be viewed as a question affecting 
labor, business, and the public. Imports affect far more than importers, 
foreign governments, and consumer interests. They affect the Na 
tion and its work force and small business. The impact of imports and 
trade are properly the subject for courts of broad jurisdiction.

Two, unfair practices now carried out in the Customs Service should 
be changed. There should be a chance for fair treatment to importers 
and producers, with fair rules of procedure and the right to a day 
in court. Customs valuation should be carried on by those best quali 
fied to handle it.

Three, decisions by the executive branch—the President, his dele 
gates, and the Secretary of the Treasury and his delegate should be 
subject to court review.

Four, decisions by Government agencies about trade issues should 
be appealable in the courts, not merely in Customs Courts.

We call the subcommittee's attention to other customs issues now 
affecting this and other bills.

Other customs laws should be meshed with changes in the judicial 
machinery> The Customs Procedural Reform Act has now been passed 
in both Houses and is in conference. The problem of enlarging the 
power and rights of Customs and Treasury Department officials needs 
careful review. Adequate review machinery is even more serious now. 
Customs Courts should handle matters where their expertise is neces 
sary but not other trade issues.

While international negotiations on customs valuation and other 
procedures for U.S. international trade are going forward, changes 
in the U.S. customs jurisdiction might be regarded as gmng^ special 
rights to importers, rigb's that amount to concessions to foreign pro 
ducers. Changes should await the end of negotiations.

Mr. Chairman, the appendix A to which I previously referred is 
included in the materials that I have already submitted to you for 
the record.

Thank you, Mr. Chairman.
Senator DECONCINI. Thank you.
Senator DECONCINI. Your point is well taken and it concerns the 

committee that American workers need to have some recourse.
Are you proposing that workers or their representatives as unions 

have the right to sue ?
Mr. OSWALD. We would hope that the committee would put that in, 

Mr. Chairman, as well as other actions to protect the rights of work 
ers in terms of other actions besides just customs actions. We are very 
shocked that they do not have the right today because they often may 
be losing jobs as a result of these actions.

Senator DECONCINI. You are speaking in a broader sense than just 
this legislation, is that right?

Mr. OSWALD. Yes, Mr. Chairman.
Senator DECONCINI. As it relates to all imports ?
Mr. OSWALD. Yes; to all import problems and international trade 

problems.
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Senator DECOXCINI. That poses somewhat of a problem as to this 
particular legislation.

You have some criticism of specialized courts and you suggest that 
the district courts should have jurisdiction to handle the suits wherever 
they may come up. That is the purpose of the Customs Courts—that 
is, to attempt to channel and specialize so that the law is more unified 
and not spread out with so many different districts and, ultimately 
with circuit decisions that may be different as to problems witn 
customs.

Has that occurred to you as being somewhat of a big problem as to 
uniformity or lack of it?

Mr. OSWALD. Mr. Chairman, we are not suggesting the Customs 
Court not handle customs valuation issues on which they are special 
ists. But, there are many other trade matters which have traditionally 
been handled by the district courts which have broad effects in dif 
ferent parts of the country which we would prefer to continue to be 
handled by district courts and the circuit courts rather than all fun- 
neled through the Customs Court, which has built up an excellent 
experience in terms of customs valuation but not other aspects of 
trade.

Senator DECoxcixr. Presently, the Customs Court has substantial 
jurisdiction. This bill would expand their jurisdiction. Do you still 
feel that there are areas where you should have direct access as it 
relates to customs or trade matters to the district courts?

Mr. OSWALD. It is particularly trade matters, Mr. Chairman. For 
example, S. 2857 would grant jurisdiction to the Customs Court for 
handling trade adjustment assistance questions. Those are questions 
that .deal with whether workers have been injured through findings of 
the government agencies.

We believe that this broadening of actions which would be given 
to this court would overburden the court and would provide it with 
jurisdiction in areas in which it has not acted before and which it does 
not have particular expertise. It is a specialized court that has only 
nine members on it. While it has handled some of the particular 
customs valution problems very expeditiously and while there are a 
number of specific problems in that—one of the earlier witnesses has 
written some lengthy papers describing some of the problems with 
that court—I don't believe that it is appropriate at this point to grant 
them jurisdiction over all trade matters.

Senator DBCONCINI. Thank you very much. Mr. Altier?
Mr. ALTIER. You said in your statement that there were some ex 

amples of unfair practices of the Customs Service. Could you go 
through a number of those examples for us ?

Mr. OSWALD. I made reference to some of the issues that were de 
scribed in Mr. Gerhart's lengthy article, "Judicial Review of Customs 
Service Actions" which was published in Law and Policy in Inter 
national Business. There are other examples I could give you but 
I think that I am not expert in all of the actions of the Customs Court.

Senator DECoNcrai. We thank you very much for your testimony 
this morning.

Our next witness is Mr. Wayne Jarvis, counsel for St. Paul Fire & 
Marine Insurance Co.. Chicago, 111.

Mr. Jarvis, we welcome you to the committee.
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STATEMENT OF WAYHE JABVIS, ESQ., COUNSEL, ST. PAUL FIRE A 

MARINE INSURANCE CO., ACCOMPANIED BY JEFFREY W. SACHS, 
REGIONAL SURETY COUNSEL, AND WILLIAM C. OTSTAFSON, CUS 
TOM SURETY BOND UNDERWRITING MANAGER
Mr. JARVIS. Thank you, Senator. First, I would like to introduce 

the two gentlemen who are accompanying me today. They are Mr. 
Bill Gustafson, who is St. Paul's National Customs Bond Under 
writing Manager, and Mr. Jeffrey Sachs, National Customs Bond 
Surety Counsel.

St. Paul Fire & Marine Insurance Co. greatly appreciates your 
invitation to appear this morning and present its views on the pro 
posed "Customs Courts Act of 1978."

This is particularly true since the insurance industry in general 
was not given an opportunity to meaningfully participate in the for 
mulation of this bill.

Accordingly, the document we have prepared has been styled as a 
report, supported by legal authority.

Because our report is limited in scope, my testimony summarizing 
the report will also be limited.

If there are no objections, I would like to request that a copy of our 
report be admitted into the record of these proceedings.

Senator DECONCINI. Without objection, your report will be inserted 
into the record at this time.

[Material follows:]
REPOBT BY ST. PAUL FIRE & MARINE INSURANCE Co.

INTRODUCTION

In 1926, St. Paul Mercury Indemnity Company, St. Paul Fire & Marine 
Insurance Company's ("St. Paul") corporate predecessor, was granted a Cer 
tificate of Authority to serve as a federally licensed surety. Since the enactment 
of the Tariff Act of 1930, St. Paul has acted as surety on bonds relating to the 
importation of merchandise and required by the laws of the United States or 
by the Secretary of the Treasury. St Paul presently acts as surety on approxi 
mately 50 percent of all such bonds.

Accordingly, St. Paul has a direct and demonstrable i-lerest in the proposed 
legislation, and submits the following report embodying its comments and 
recommendations.

SURETY PROTESTS—EXISTING LAW

The surety is a stepchild in the Customs administrative and judicial process. 
Although jointly and severally liable for the obligations of its principals, the 
surety is frequently considered as primarily liable by the Customs Service. 
Available remedies against a delinquent importer include suspending or revoking 
the importer's special permit for the immediate delivery of merchandise (19 CFB 
i 142.7(b)) or instituting a collection action in the District Court. However, in 
order to avoid the trouble, expense and delay attending these procedures, Regional 
Financial Management officials continuously pressure sureties to pay, well before 
a demonstrable breach of a bond condition has occurred. In many instances, Cus 
toms officials ignore the delinquent importer and threaten to recommend sus 
pension or revocation of the surety's Certificate of Authority to write Customs 
bonds unless payment is received. Exhibit A (attached) is a letter from the 
Director of Financial Management for Customs Region VII which amply demon 
strates this point.

Customs assessments are subject to challenge either by filing protests under 
Section 514 of the Tariff Act of 1980 (19 V8C 1 1514) or petitions under Section 
172 et teg. of the Customs Regulations (19 CFR 1 172, et «eq.). When liquidated 
damages are jointly assessed against the principal and his sureties under au 
thority of Section 623 of the Tariff Act of 1930 (19 USC i 1623), the provisions 
of Section 172.1 of the Customs Regulations become operative:
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"§ 172.1 Notice of liquidated damages incurred and right to petition for relief

(a) NOTICE OF LIQUIDATED DAMAGES INCURRED.—When there is a failure to 
meet the conditions of any bond posted with Customs, the principal shall be 
notified in writing of any liability for liquidated damages incurred by him and 
a demand shall be made for payment. The sureties on such bond shall also be 
advised in writing, at the same time as the principal, of the liability for liqui 
dated damages Incurred by the principal

(b) NOTICE OF RIGHTS TO PETITION FOR RELIEF.—The notice shall also inform 
the principal and his sureties on the bond that application may be made for 
relief from payment of liquidated damages under section 623(c), Tariff Act of 
1930, as amended (19 U.8.C. 1629(c)), or any other applicable statute author- 
iz ng tbe cancellation of any bond or of any bond charge that may have been 
made against such bond." (19 CFR 172.1)

Therefore, when liquidated damages are assessed against a bond, the principal 
and surety enjoy equal rights under Section 172.1 to receive notice and to 
administratively challenge contemplated assessments. This is not the case, how 
ever, when liability for payment of delinquent liquidated duties is assessed 
against tbe bond, and the filing of a protest is tbe surety's appropriate remedy.

Two issues are central to the surety's right to protest—standing and timeliness.
Sureties have standing to file protests

The proposed language of Section 002(a) of the Bill erroneously implies that 
sureties do not presently enjoy the right to protest. Although sureties are not 
included among the persons legislatively authorized to file protests (19 USC 
l!5S4(b) (I)), their right to do so has long been judicially recognized by the 
Customs Court on the basis of the equitable doctrine of subrogation.

Fidelity and Casualty Company of New York v. United States, 28 OCR 103, 
C.D. 1394 (1952) is tbe case most frequently cited for the proposition that a 
Customs bond surety is a proper party to file a protest. The Fidelity case con 
cerned a petition for remission of additional duties under the old Section 489 of 
the Tariff Act of 1930. Because the importer of record had been out of business 
for a number of years, Fidelity, as surety, filed a petition seeking the remission of 
increased duties assessed upon liquidation. In preliminary disposing of the gov 
ernment's Motion to Dismiss for want of standing, the court observed:

"One of the oldest doctrines is the role of subrogation. Insofar as sureties are 
concerned, the rule is—

Not only is a surety subrogated to the rights and remedies of the creditor, 
but he is also subrogated to such rights and remedies, as the principal has in 
connection with the debt, which will afford him a means of reimbursement; 
* * * (C.J., p. 771)

In the instant case, the petitioner, the surety company, succeeded to the rights of 
its principal, the importer. Succeeding to said principal's rights the surety also 
succeeds to the principal's means of enforcing such rights. By statute (1489, 
supra) the importer had a right of action against the United States by petition 
duly filed for remission of sums assessed as additional duties. Therefore, the 
surety has a right to maintain such an action." (28 CCR at 107-08) *

The recent decision of Walker International Corp. v. Vnited States, C.A.D. 
1190 (1977), which cites Fidelity, points up the uncertain legal position of a 
Customs bond surety, and some of the difficulties it may experience:

"No motion was made by the surety companies under Fed. R. Civ. P. 24(a) 
to intervene in the motion for rehearing or, under Fed. R. Civ. P. 25(c), to 
be substituted for or joined with Walker for purposes of the motion for re 
hearing. They were not parties for purposes of the statute in effect at the 
time of the involved entries. Wihnington Shipping Co. v. United States, 52 
Cust. Ct. 650, 654-55. A.R.D. 175 (1964), affd, 52 CCPA 76, C.A.C. 861 
1965); United States v. Reedy Forwarding Co., 25 Cust. Ct 469, 471. Reap. 
Dec. 7919 (1950). Not having paid any portion of the involved duties of the 
principal, they obviously were not subrogees. See Fidelity & Casualty Co. v. 
United States, 28 Cust 103, C.D. 1394 (1962)." (Customs Bulletin ft De 
cisions, Vol. 11, No. 22, p. 31).

Cuttoms financial procedures prevent sureties from filing timely protests
Any analysis of the difficulties experienced by sureties attempting to partici 

pate in the Customs administrative process must also include a review of existing 
laws and regulations which establish limitation periods for the filing of protests.

•Nonetheless, Fidelity did not prevail on the merits.
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Section 514(b) of the Tariff Act of 1930 provides:

"(2) A protest of a decision, order or finding described in subsection (a) of 
this section shall be filed with such Customs officer within 90 days after 
but not before—

(A) notice of liquidation or reliquidation, or,
(B) in circumstances where eubparagraph (A) is inapplicable, the 

date of the decision as to which protest is made." (19 USC 11514(B)) 
The directives of Section 514 (b) are then expanded upon by Section 174.12 of 

the Customs Regulations, which provides in pertinant part:
"(e) Time of Filing. Protests shall be filed in accordance with Section 514, 

the Tariff Act of 1930, as amended (19 USC {1514), within 90 days after 
either:

(1) the date of notice of liquidation or reliquidation in accordance 
with sections 159.9 or 159.10 of this chapter; or

(2) the date of the decision, involving neither a liquidation or re- 
liquidation, as to which the protest is made (e.g., the date of an exaction, 
the date of written notice excluding merchandise from entry or delivery 
under any provision of the Customs laws, or the date of a refusal to 
reliquidate under section 520(c) (1) of the Tariff Act of 1930, as 
amended)." (19CFB f 174.12)

Untimeliness is the paramount problem encountered by a surety attempting 
to file a protest. The "Formal Demand'* Computer printout is normally the first 
"notice" received by a surety that Customs has asserted a claim against a "delin 
quent" bond principal. At the earliest, that "Formal Demand" on the surety is 
not issued until 90 days following liquidation.

Under existing financial procedures, Customs bills the principal for increased 
or additional duties on the date of liquidation. Two follow-up bills are sub 
sequently sent to the principal at 30-day intervals. On an indeterminate date after 
the third billing, Customs issues an initial "Formal Demand" computer point-out 
to the surety. That demand bears a "1" designation in the right hand margin. 
Print-cuts issued in subsequent months bear "2", "3" and "3*" designations. The 
surety is considered "delinquent" when the print-out reaches the "3*" stage on 
the 120th day.

Apparently, there are no fixed procedures governing the timing of surety 
billings, and a cut-off date which occurs during the last week of the month is 
randomly selected. Occasionally, the cut-off date does not occur until the first 
week of the succeeding month. The printed "issuance date" on the initial demand 
is normally one week after the "cut-off" date. The "Formal Demand" is prepared 
from data submitted by Regional Financial Management to the Customs computer 
bank in Silver Spring, Maryland. This input requires normal processing time, 
and other computer issuances—including billings for deferred taxes, reimburs 
able services, and even Customs personnel payroll—take precedence over surety 
billings. In the words of one Custom Regional IX Financial Management official, 
surety billings are not "a high priority item." Because of delays attributable to 
collating and mailing the computer print-outs, sureties do not receive the 
"Formal Demand" until two to four weeks after the date of issuance.

The end result is that sureties are time-barred to protest most assessments by 
the time the initial "Formal Demand" is issued, much less received. Copies of 
several recent demands, which are attached as Exhibits B, C and D, illustrate 
the problem. Although well aware that its own financial procedures preclude 
the surety from filing timely protests, Customs inexplicably refuses to accept as 
timely, protests filed under Section 514(b) (2) (B) (19 V.8.C. f 1514(b) (2) (B)). 
Repeated efforts by St. Paul to file timely protests, either by characterizing the 
initial "Formal Demand" as a charge or by the payment of the assessment as 
an exaction within the Jurisdiction of the Secretary of the Treasury (§ 514(a) 
(3)), have been fruitless.

If the surety can somehow manage to do so, Customs will accept a surety 
protest filed within 90 days after "notice" of liquidation under Section 514(b) (2) 
(a) (19 U.8.C. i 1514(1) (2) (a)). Unfortunately, sureties do not receive notice 
of liquidations other than the "Formal Demand."
Sureties do not receive equal notice of liquidations

Notice is a prerequisite to a valid liquidation. Section 505 of the Tariff Act 
of 1930 states that notice of liquidation shall be given in the form and manner
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prescribed by the Secretary of the Treasury (19 U.8.C. f 1505). Section 159.9(b) 
of the Customs Regulations provides:

"(b) Posting of bulletin notice. The bulletin notice of liquidation shall 
be posted for the information of importers in a conspicuous place in the 
Customhouse at the port of entry (or Customs station, when the entries 
listed were filed at the Customs station outside the limits of a port of entry), 
or shall be lodged at some other suitable place in the Customhouse in such 
a manner that it can readily be located and consulted by all interested per 
sons, who shall be directed to that place by a notice maintained in a conspicu 
ous place in the Customhouse stating where notices of liquidation of en 
tries arc to be found." (19 CFR f 159.9(b))

Although the regulation indicates that its purpose is to enable "interested 
persons" to consult the posted notice, that notice does not disclose the name 
of the surety on the liquidated entry, or even provide a surety code identification 
number. A "courtesy" notice of liouidation is sent to the importer of record, but 
not to the surety who is Jointly and severally liable for the payment of liquidated 
duties.

Under the proposed bonding structure of the new Customs concept system, the 
posting of bulletin notices of liquidation at the Customhouse may no longer be 
required. The date of the monthly billing statement Issued to each importer/ 
broker will be the date of liquidation for those entries indicated as liquidated 
on the statement. The provisions of the proposed bonding structure dealing with' 
delinquent accounts also indicate that die date of an initial demand on surety 
will not coincide with liquidation.

The law is well settled that when notice of liquidation is not given in accord 
ance with the mandatory requirements established by Section 005 of the Tariff 
Act of 1930 (19 U.8.C. 11505), the liquidation is null and void, and the time for 
filing protests to contest the liquidation is tolled. As the court stated in Common 
wealth Oil Refining Co., Inc. v. United States, 60 CCPA 102, C.A.D. 1105, (1978): 

"Where Notice of Liquidation has not been given in accordance with the 
requirements of Customs regulations prescrJl>ed by the Secretary of the 
Treasury in conformance with f 505 of the Tariff Act of 1930, the liquidation 
is Incomplete and the 60-day period specified in 1514 of the Tariff Act of 1930 
does not begin to run. U.S. v. Attra Bentwood Furniture Co., 28 CCPA 205 
C.A.D. 147 (1940)." (60 CCPA at 164)

In Jcnninpt v. United Statet, 63 CCR 313, C. D. 3914 (1969), plaintiff contested 
a value advance on an entry made at the Port of Seattle, claiming in its protest 
that, inter alia, liquidation of the subject entry was illegal, null and void, be 
cause Notice of Appraisement was not given as required by Section 501 of the 
Tariff Act of 1930. (19 V.S.C. f 1501). Section 501 provides in pertinent part:

"(a) The collector shall give written notice of appraisement to the con 
signee, his agent or his attorney if:

(1) the appraised value is higher than the entered value, or
(2) a change in the classification of the merchandise results from 

the appraisers determination of value, or
(3J in any case, if a consignee, his agent or his attorney requests 

such notice of writing before appraisement, setting forth a substantial 
reason for requesting the notice. . . ." 

The actual notice read: 
Roy E. Jennings, Jr., 
162 Trinidad Drive, 
c/o J. K. Steeb & Co., Inc., 
20 Colman Building, 
Seattle, WN.

The entry listed the name and address of the importer of record as: 
Roy E. Jennings, Jr., 
162 Trinidad Drive, 
Tiburon, California,
c/o J. E. Steeb & Co., Inc. (63 CCR at 314-15).

The court held that the appraisement and subsequent liquidation were void, 
found the protest to be timely, and remanded the case to the Customs Court for 
determination of the correct value.

In M. Dublin v. United States, 2 CCR 14, C.D. 77 (1937), the typewritten 
name of the importer on the bulletin not'ce of liquidation was partly Illegible. 
The court held that the notice was insufficient under Article 741 (g) of the Cus 
toms Regulations of 1923, since it did not apprise him of the liquidation, and it
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ordered the Collector to proceed to make a legal liquidation, Including a legal 
notice.

In Karavan Trading Co, v. United State*, 21 CCR 131, C.D. 1141 (1948), the 
court held that the transferee of merchandise entered for warehousing, having the 
same right to file protests as the actual Importer under Section 557(b) of the 
Tariff Act of 1930, was entitled to notice of liquidation, and that notice to the orig 
inal Importer was not notice to the transferee. A protest by the transferee of ware 
housed goods, filed pursuant to Section 657(b) within 60 days from the date the 
Collector demanded increased duties thereon, was timely where the bulletin 
notice of liquidation was posted in the name of the original Importer after the 
transferred goods were withdrawn for consumption. The transferee's time for 
filing of protests did not begin to run until his duty liability had been determined 
or expressed.

If a liquidation is invalid because the importer's name was posted instead of 
the transferee's (Karavan Trading Co. v. United Statet, tupra), failure to post 
the surety's name should Invalidate an assessment against it because the liquida 
tion was not posted In recognizable information (M. Dublin v. United State*, 
supra). Sureties do not receive "notice" of liquidation until they receive the ini 
tial "Formal Demand", and their time to file protests should not begin to run until 
that date. Moreover, the simultaneous issuance of a courtesy notice of liquidation 
will not completely remedy the problem, because on the vast majority of "change 
entries" the principal is solvent and takes steps to personally protest the 
assessment

COMMEOTABY ON THE CUSTOMS COUBT8 ACT Or 1978

This Bill must legislatively confirm tee surety's right to protest in an unquali 
fied, equal way. Although purportedly granting the surety the right to protest, the 
present language of Section 602(a) is not only seriously deficient when juxta 
posed with the uncertainties of existing law, but also id highly detrimental to 
surety interests. In this regard, St. Paul believes the following points are 
pertinent:

1. Under existing law, parties who are dissatisfied with a Customs "decision" 
can contest it by filing a protest within 90 days therefrom. If the protest is denied, 
the protesting party then has 180 days to institute an action in the Customs 
Court. All liquidated duties, charges or exactions must be paid as a jurisdictional 
prerequisite (28 U8CI1582).

Section 602(a) of the Bill would require a surety, and only the twrety, to pay 
"all or part of the duties due" as a condition to filing a protest. Because a Customs 
bond makes a surety Jointly and severally (and not secondarily) liable to pay 
Customs assessments, there is no rational reason why the surety should be arbi 
trarily singled out of a class of equals and required to prepay liquidated duties as 
a condition to filing a protest The prepayment requirement violates Equal Pro 
tection under the Fifth Amendment to the United States Constitution.

The Fifth Amendment to the United States Constitution provides: "No person 
shall ... be deprived of life, liberty, or property, without due process of 
law. . . ." Although the Fifth Amendment does not contain an express equal pro 
tection clause, federal courts have repeatedly held that its due process clause im 
poses the same equal protection requirements upon the federal government as the 
Fourteenth Amendment's express clause imposes upon the states. See, e.g., Wein- 
berger v. Wieienfleld, 420 U.S. 636, 638 n. 2 (1975); Wiren v. Eide, 542 F.2d 757, 
763 n. 8 (9th ar. 1976).

Section 602(a) of the Bill creates two distinct classes of protesting persons: 
(1) sureties; and (2) all other parties. These two classes are not accorded equal 
treatment regarding either assessments or administrative and judicial appellate 
rights. Under the "traditional" equal protection analysis, the standard is whether 
that "classification itself is rationally related to a legitimate government interest." 
United Statet Dept. of Agri. v. Moreno, 413 U.S. 528,533 (1973).

The United States Supreme Court has reviewed similar statutory provisions 
on several occasions. In F. 8. Roytter Guano Co. v. Virginia, 253 U.S. 412 (1920), 
the Court considered Virginia statutes which imposed upon Virginia corporations 
a one percent income tax on-"all profits from earnings of any partnership or busi 
ness done in or out of Virginia . . .," but which also provided that "no Income 
tax . . . shall be imposed upon property owned by corporations organized under 
the laws of this State which do no part of their business within this State." 
(253 U.S. at 413-14) Plaintiff, a Virginia corporation which did business both, 
within and without the state, challenged the statutes on the ground that they 
placed an unequal tax burden on Virginia corporations which do some but not



227
all of their business outside Virginia. The Court noted that this classification of 
Virginia corporations "must be reasonable, not arbitrary, and must rest upon 
some ground of difference having a fair and substantial relation to the object of 
the legislation, so that all persons similarly circumstanced shall be treated alike." 
(253 U.S. at 415) In holding that the Virginia statutes resulted in an "arbitrary 
discrimination" violative of the Equal Protection Clause of the Fourteenth 
Amendment, the Court stated:

"[N]o ground is suggested, nor can we conceive of any, sustaining this 
exemption which does not apply with equal or greater force as a ground for 
exempting from taxation the Income of Virginia corporations derived from 
sources without the State where they also transact income-producing busi 
ness within the State .... It la obvious that the ground of difference upon 
which the discrimination U rested has no fair or substantial relation to the 
proper object sought to be accomplished by the legislation. It follows that 
it is arbitrary in effect; and none the less because it is probable that the 
unequal operation of the taxing system was due to inadvertance rather than 
design." (253 U.S. at 416)

In Reed v. Reed, 404 U.S. 71 (1971) the Court struck down an Idaho statute 
which preferred males over females regarding the administration of estates. 
Plaintiff contended that this preference was made "without regard to ... In 
dividual qualifications as potential estate administrators," and that it constituted 
an arbitrary classification in violation of the Equal Projection Clause of the 
Fourteenth Amendment. The Court agreed:

"In applying that clause, this Court has consistently recognized that the 
Fourteenth Amendment does not deny to States the power to treat different 
classes of persons in different ways. [Citations omitted] The Equal Protec 
tion Clause of that Amendment does, however, deny to States the power to 
legislate that different treatment be accorded to persons placed by a statute 
Into different classes on the basis of criteria wholly unrelated to the objec 
tive of that statute.... The question presented by this case, then, is whether 
a difference in sex of competing applicants for letters of administration bears 
a rational relationship to a state objective that is sought to be advanced.... 

"Clearly the objective of reducing the workload on probate courts by 
eliminating one class of contests is not without some legitimacy. The crudal 
question, however, is whether . . . [the statute) advances that objective in 
a manner consistent with the command of the Equal Protection Clause. We 
hold that it does not. To give a mandatory preference to members of either 
sex over members of the other, merely to accomplish the elimination of hear 
ings on the merits, is the very kind of arbitrary legislative choice forbidden 
by the Equal Protection Clause. . . ." (404 U.S. at 75-76) 

In Lindtey v. Normet, 405 U.S. 56 (1971), the Court considered an Oregon 
statute which provided that any tenant in an eviction (FED) proceeding could 
file an appeal only after obtaining two sureties and posting a bond in an amount 
equal to twice the rent expected to accrue pending the appellate decision. If the 
tenant lost the appeal, the landlord was automatically entitled to twice the rents 
accruing during the appeal, without proof of actual damage in that amount. Ap 
pellants in all other appeals were merely required to post bond covering " 'all 
damages, costs, and disbursements which may be awarded against him on 
appeal.'" (405 U.S. at 74) In holding that the statute's appellate requirements 
were "arbitrary and irrational," the Supreme Court stated:

"When an appeal is afforded . . ., it cannot be granted to some litigants 
and capriciously or arbitrarily denied to others without violating the Equal 
Protection Clause... [Citations omitted]

"It cannot be denied that the double-bond requirement heavily burdens 
the statutory right of an FED defendant to appeal While a State may 
properly take steps to insure that an appellant post adequate security before 
an appeal to preserve the property at issue, to guard a damage award already 
made, or to insure a landlord against loss of rent if the tenant remains in 
possession, the double-bond requirement here does not effectuate these pur 
poses since it is unrelated to actual rent accrued or to specific damage sus 
tained by the landlord . . . The claim that the double-bond requirement 
operates to screen out frivolous appeals is unpersuaslve, for it not only bars 
nonfrivolous appeals by those who are unable to post the bond but also 
allows meritless appeals by those who can afford the bond. The impact on 
FED appellants is unavoidable: if the lower court decision is affirmed, the 
entire double-bond is forfeited; recovery is not limited to costs incurred 
by the appellee, rent owed, or damage suffered. No other appellant it tvbject
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to automatic attettment of unproven damaget. We discern nothing in the 
special purposes of the FED statute or in the special characteristics of the 
landlord-tenant relationship to warrant this discrimination." (406 U.S. at 
77-78) (Emphasis added)

The Court of Appeals for the Fifth Circuit reached a similar result in Davit v. 
Weir, 407 F.2d 139 (5th Cir. 1974). Plaintiff, a'tenant in an apartment building, 
had submitted an individual application for water service to the City of Atlanta 
Department of Water Works. His application was denied under a city ordinance 
because the landlord had failed to pay amounts due for past water service to 
the same apartment building. The court concluded that "the Department's dis 
criminatory rejection of new applications for water service based on the financial 
obligations of third parties fails to pass XIV Amendment muster under the 
traditional 'rational basis' analysis." 497 F.2d at 144. In so holding, the court 
stated:

"No one could doubt that the Department's methods are calculated to 
expedite the liquidation of unpaid bills. A collection scheme, however, that 
divorces itself entirely from the reality of legal accountability for the debt 
involved, is devoid of logical relation to the collection of unpaid water bills 
from the defaulting debtor. . . . "The fact that a third-party may be finan 
cially responsible for water service provided under a prior contract is an 
irrational, unreasonable and quite irrelevant basin upon which to distinguish 
between otherwise eligible applicants for water service.'" (497 F.2d at 
144-15)

Finally, the Ninth Circuit in Wiren v. Eide, 642 F.2d 757 (9th Cir. 1976), 
declared that Section 608 of the Tariff Act of 1930 (19 USC f 1608) was un 
constitutional as applied because it violated equal protection requirements under 
the Due Process Clause of the Fifth Amendment. Plaintiff was the owner of an 
automobile seized by Customs agents as a vehicle used to transport contraband 
in the United States. Under Section 610, owners of seized property valued at 
more than $2,500 were automatically given an opportunity for a judicial con 
demnation hearing, while under Section 608 owners of property valued at less 
than $2,500 were able to obtain a judicial hearing only if they filed a claim with 
the appropriate Customs officer and posted $260 bond. Plaintiff's automobile was 
valued at less than $2,600, but he was foreclosed from filing a claim because of 
his economic Inability to post the requried bond. The court held that "the fifth 
amendment prohibits the federal government from denying the opportunity for 
a hearing to persons whose property has been seized and is potentially subject to 
forfeiture solely because of their inability to post a bond." 542 F.2d at 763.

Applying the "rational basis" test to Section 602(a) of the Bill, it should be 
noted that no basis is included or suggested for creating the two classes of pro 
testing persons. In order to be upheld, this classification "must rest upon some 
ground of difference having a fair and substantial relation to the object of the 
legislation. . . ." F. 8. Roynter Guano Co. v. Virginia, 253 U.S. 412, 415 (1920). 
St. Paul submits that based upon the above decisions, there is no conceivable 
ground for upholding the discriminatory and arbitrary classification of sureties 
under Section 602(a)

Section 602(a) must also be read in conjunction with new limitation provi 
sions established under Section 2635 of the Bill. Under Section 2635(a) (1), pay 
ment by non-sureties will not be required until up to two years after the protest 
is denied. Under Section 2635(a)(2), payment by non-sureties will not be re 
quired until up to four years from the date the protest is filed. Therefore, a surety 
will be required to prepay what may ultimately prove to be a non-existent obliga 
tion as much as four years before other parties. Neither the Customs laws nor 
regulations authorize payment of Interest on refunds.

With respect to the prepayment requirement, St. Paul suggests the following 
alternatives:

(a) delete the requirement; or,
(b) require all other authorized persons to prepay liquidated duties as a 

condition to filing protests; and,
(c) include a provision In the Bill permitting the payment of interest, at 

prime rates, on all Customs refunds.
2. The prepayment requirement gives rise to additional Constitutional viola 

tions when read in conjunction with Section 714 of the Bill. Upon enactment, there 
will be thousands of unliquidated entries directly affected by the surety protect 
prepayment requirement. A like number of liquidated entries, still subject to 
timely protest, will also be affected. These entries will all be insured by bonds 
posted with Customs before prepayment was required as a condition to protest.
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As such, the legislation may constitute an ex pott facto law and violate the Due 
Process Clause of the Fifth Amendment. William Darner and Company, Inc. v. 
Gulf & Ship Island Rd., 268 U.S. 633 (1926). It will also give rise to the con 
tractual defense of variation of the surety's risk. Assessments against any bonds 
so affected can and will be challenged as null and void.

3. Ssection 602 (a) of the Bill would require the surety to certify— 
Section 602(a) of the Bill would require the surety to certify—

"in the protest that it is not filing the protest on behalf of another party 
who is entitled to file a protest, but because of mistake, inadvertence or mis 
understanding, failed to file a protest within the time specified in sub-para 
graph (2) of this subsection." (Emphasis added)

The intent of this language is obviously to prevent collusive extensions of the 
principal's protest time. The language poses various problems: ,,

(a) It severely limits the situations in which a surety can file a protest;
(b) It ignores the most common situation in which a surety will be re 

quired to file a protest, i.e., when the principal is insolvent;
(c) The surety may not always know whether the principal failed to file a 

protest because of "mistake, inadvertence or misunderstanding;
(d) The principal may have failed to file a protest for other reasons. 

Moreover, the certification requirement is particularly troublesome, since under 
the Bill only the surety will be required to certify (assumedly under oath) the 
content of its protest. There is no such requirement under existing law.

In addition, the proposed certification requirement may statutorily require the 
surety to violate various provisions of Chapters 47 (relating to fraud and false 
statements) and 63 (relating to mail fraud) of Title 18 of the United States Crim 
inal Code (e.g., 18 USC §| 1001,1018,1341) by the mere filing of a protest

4. Section 602(a) of the Bill also discriminates against sureties by only al 
lowing them to file a protest if "the insured has failed to file a protest." However, 
Section 514(b) (1) of the Tariff Act of 1930 presently states that—

"separate protests filed by different authorized persons with respect to any 
one category of merchandise that is the subject of a protest are deemed to be 
part of a single protest," (19 USC 11514(b) (1))

Since the proposed language ignores the possibility that situations may arise 
when a surety will protest additional matters relating to an entry (e.g., the 
assessment against its bond) which were not or need not have been asserted by 
the principal, ,it deprives the surety of another right under existing law.

5. The bill does attempt to overcome the previously described deficiencies in 
existing Customs laws, regulations and financial procedures, whereby the surety 
is not provided with notice of liquidation soon enough to enable it to timely 
protest. Under Section 602(a) of the Bill,

"a protest may be filed by a surety only within ninety days of the date of 
liquidation, or ninety days from the date of notice of delinquency, which 
ever is later."

However, the concept of permitting a surety to file protests later than 90 days 
from liquidation does not require a "whichever is later" limitation. For example, 
if the surety is allowed to file protests within 90 days of "Notice of Delinquency", 
it will have the right to protest at any time prior thereto.

Moreover, the term "Notice of Delinquency" is ambiguous and creates the fol 
lowing problems:

(a) "Notice of Delinquency" is not defined;
(b) The term is inaccurate. Customs does not issue a notice of delinquency, 

but rather a "Formal Demand" on Surety for Payment of Delinquent 
Amounts Due;

(c) The bill does not state whose delinquency is controlling—the principal's 
or the surety's;

(d) As previously discussed, under existing Customs financial procedures, 
the "Formal Demand" computer printout normally bears an issuance date 
early in the month. However, printouts are not received by the surety until 
the end of that month. Accordingly, the Bill will wrongfully deprive the 
surety of up to one-third of its "newly granted" protest time, unless the term 
"Notice of Delinquency" is modified by the word "receipt" or "mailing."

6. Section 602(a) of the Bill also discriminates against sureties by not 
permitting protests to be filed in their behalf by "any authori7«d agent," a right 
granted to all other persons enumerated in Section 602(a).

7. Section 602(a) of the Bill attemps to limit the amount of refunds 
received by a successful surety:
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"If the protest filed by the surety is granted, or if the protest is denied, 

and the surety institutes an action in the Customs Court, any recovery of 
the surety shall be limited to the amount of duties is paid." 

Section 1582 (c) (2) of Title 28 of the United States Code presently states that: 
"The Customs Court shall not have jurisdiction of an action unless ... all 

liquidated duties, charges or exactions have been paid at the time the action 
was filed." (28 USC11582(c) (2))

The amount a surety is required to pay when there is bond insufficiency on 
an entry has never been judicially determined. Under existing law, the surety is 
placed in the discriminatory position of having to pay sums exceeding its penal 
obligation to avoid jurisdictional challenges. Exhibit E (attached) is a protest 
which illustrates a recent situation where the surety was required to overpay 
its penal obligation and file a protest (which was accepted as to standing, time 
liness and subject matter) to avoid this dilemma. Sureties should not, and cannot, 
be lawfully required to pay sums exceeding their contractual obligation as a con 
dition to obtaining administrative or judicial review. If a refund received by a 
surety is to be statutorily limited to the amount it paid, that amount should also 
be statutorily limited to its contractual obligation.

8. Section 2636(a) of the Bill also contains language which fails to address the 
realities of Customs Bond salvage procedures. It states:

"(a) A civil action may be instituted within the jurisdiction conferred by
II1584,1585,1586,1587,1588 and 1589 of Title 28, United States Code, only
by a person whose protest, pursuant to 8 515 of the Tariff Act of 1830, as
amended, has been denied in whole or in part." (Emphasis added)

Situations have and will continue to arise where the protesting party becomes
insolvent before the time has elapsed for instituting an action in the Customs
Court. In such a situation, the surety becomes solely liable for the payment of
the liquidated duties on the entry. Having paid such sums, the surety should have
an unqualified right to institute an action in the Customs Court. Section 2636(a)
should therefore be amended to permit the surety to institute an action when
its principal, the protesting party, has not done so.

RECOMMENDATIONS

St. Paul recommends that Section 602(a) of the Bill be stricken and that the 
following provision be inserted in lieu thereof:

"Ssc. 602. (a) Paragraph (b) (1) of Section 514 of the Tariff Act of 1980, 
as amended, is amended by deleting the last sentence of the paragraph and 
by inserting in lieu thereof the following new provision:

"Except as otherwise provided in Sections 485(b), 516 and 567(b) of the 
Tariff Act of 1930, as amended, protests may be filed with respect to the 
merchandise which is the subject of a decision specified in subsection (a) 
of this section by (a) the importers or consignees shown on the entry papers, 
or their sureties; (b) any person paying any charge or exaction; (c) any 
person seeking entry or delivery; (d) any person filing a claim for draw 
back; or, (e) any authorized agent of any of the persons specified In 
(a)-(d)."

"(b) Paragraph (b)(2) of Section 514 of the Tariff Act of 1930, as 
amended, as amended, by adding the following new provision—"A protest by 
a surety may be filed within 90 dayt from the date of mailing of notice of 
demand for payment against its bond, provided, that if another party 
has not filed a timely protest, the surety's protest shall certify it is not being 
filed to collvsively extend another authorized person's time to protest, at 
specified in this tub-section."

Section 2636(a) of the Bill should be deleted in its entirety, and the following 
provision substituted In lieu thereof:
"§ 2636 Exhaustion of Administrative Remedies

"(a) A civil action may be instituted within the jurisdiction conferred by 
il 1584, 1585, 1586, 1587, 1588, or 1589 of Title 28, U.S. Code, only by a person 
whose protest pursuant to 1515 of the Tariff Act of 1930, as amended, has been 
denied in whole or in part, or by that person's surety. All liquidated duties or 
exactions shall have been paid at the time the action is filed. Provided, that a 
surety's obligation to pay such liquidated duties or enactions shall be limited 
to the penal sum of any bond relating to each entry included in a denied protest. 
If a surety institutes an action in the Customs Court, any recovery of the surety
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thall 6e limited, to the amount of liquidated dutiet or exaction* it paid on an 
entry"

CONCLUSION

In accordance with the legal and factual arguments contained herein, St. Paul 
Fire & Marine Insurance Company requests that the foregoing recommendations 
be adopted by this Subcommittee and incorporated into the final version of 
8.2867. 

Respectfully submitted,
ST. PAUL FIRE & MARINE INSURANCE Co., 

By WAYNE- JABVIS, LTD.,
7(i Attorney!. 

[Exhibit A]
DEPARTMENT OF THE TREASURY,

U.S. CUSTOMS SERVICE, 
Lot Angelet, CaUf,, October SB, 1878. 

ST. PAUL FIRE & MARINE INSURANCE Co., 
Mr. David F. Jordan, 
Lot Angelet, Calif.

DEAR MR. JORDAN : This will confirm our discussion of October 21,1076 regard* 
ing Hismoco American Co., Inc. bill (#80077190) for $6,350.

Since the bill is covered by a bond written by St. Paul, we cannot refer the 
matter to the U.S. Attorney for resolution. Unless the matter is settled before 
long, we will refer the matter to Headquarters. Our recommendation will be that 
the Treasury Department be requested to withdraw St Paul's authority to write 
Customs bonds for failure to fulfill the terms of their bond. 

Sincerely,
H. R. HOTLY, 

Director, Financial Management Divition.
EXHIBIT B

U& CUSTOMS SERVICE-FORMAL DEMAND ON SURETY FOR PAYMENT OF DELINQUENT AMOUNTS DUE ALL 
BILLS OTHER THAN FINE, PENALTY AND LIQUIDATED DAMAGE BILLS DELINQUENT DEBTOR: NORDSHIP 
AGENCIES, INC.

ST. PAUL FIRE AND MARINE INS. CO.

Put dua

Bill No. Billing did Port nimt Doc. date Entry No. Amount Importer No. Days

32477064
32477067
324U498
32408499
32468500
32461501
32418502 
32488503
3249MM
32498881
3249MS2
32498883
M17460S
80175799
32477063
32498876

OK. 6,1977
do

DK. 20, 1977
.....do.......
.....do.......
.....do.......
.....do....... 
.....do.......
Jan. 3,1978
.....do.......

do
Jin. 6,1978
Jan. 27, 1978
0«e. 6,1977
Jan. 3,1978

Milwaukaa, Wit............
CUvtUnd, Ohio............
Milwaukaa, Wit............
Datroit,Mich._ ............
Chicaio, III...... ..........

do
Ctevaland.0hio............ 
Tolado.0nio... ............
Milwaukta.Wii............
Dttroit, Midi.. ............
Chicago, III..... ...........
Clavaiand, Ohio............
Milwaukee, Wii... .........
Chicaio, III..... ........ ...
Toltdo, Ohio.. ............
.....do........ _ ... _ ...

Importer totelt— Numbtr

.............. Raimb.

.............. Raimb.

. __ ....... Raimb.

.............. Raimb.

.............. Raimb.

.............. Raimb.

.............. Raimb. 

.............. Raimb.

.............. Raimb.

.............. Raimb.

.............. Raimb.

.............. Raimb.
July, 21,1977 007216
Oct. 20,1977 000076

.............. Raimb.

$30096
346.' S3
143.20
229.00
670.95
402.43
37.72 
33.84

252.27
305.81
243.84
244.79
32.51

924.00
116.79
30.72

4.315.36.

36-2476903-00
36-2476903-00
36-2470903-00
36-2476903-00
36-2476913-00
36-2470909-00
36-2476003-00 
36-2476903-00
36-2476003-00
312476003-00
36-2476903-00
36-2476903-00
36-2476003-00
36-2476003-00
36-2470903-03
36-2476903-00

3
3
3

96
122
96
96
91
2
3
2

of bills, 16.

EXHIBIT C 

DELINQUENT DEBTOR: SIAM INTERNATIONAL TRADING

32510300 Jan. 20,1978 O'Hara Airport.............. May 12,1977 247543 {709.06
32515137 Jan. 27\ 1978 .....do.................... Juna 2,1977 251492 617.2832520244 Fab. 3,1978 .....do.................... Juno 23,1977 255763 119.35

Importer totels-numbar 1,446.49. 
of bills, 3.

332-52-0531 
332-52-0531 
332-424531

2
91
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EXHIBIT 0 

DELINQUENT DEBTOR: THERMAL POWER, INC.

80176624
80176626
80176627
80176628
80176629
80176630
80176631
80176632
80176633
80176634
80176635
80176639

Ftb. 3, 1978
.....do.....
.....do.....
——do.....
——do.....
——do.....
.....do.....
.....do.....
.....do.....
——do.....
.....do.....
.....do.....

... Cltvttand, Ohic.... .......

... — do. — ....... — .....

.......do....................

.......do............. .......

.......do......... ...........

... ....do...——— ... ... ... .

.......do........ ............

.......do....................

.......do....................

.......do.............. ......

.. Dayton, Ohio..............
Importtr totals— numbtr

of bills, 12.

Doc. 7,1973
Au|. 6,1973
Aus. 20, 1973
Au|. £ 1973
Nov. 7,1973
Nov. 2,1973
Jan. 17, 1974
Ftb. 11,1974
Apr. 9,1974
May 7,1974
junt 4,1974
Oet 2,1973

107049
10161S
102351
102709
105534
106168
108197
108855
110520
111407
112396
104032

M39.65
954 55
14160
18146

1,238.80
144.40
150.00
196.40
187.40
135.90
152.40
300.45

4 632 01

181-24-5285
181-24-5285
181-24-5285
181-24-5205
181-24-5285
181-24-5285
181-24-5285
181-24-5285
181-24-5285
181-24-5285
181-24-5285
181-24-5285
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EXHIBIT E

IHIJ.CH. IT4. CM. PROTEST
1IA. tariff »«WI«1».

on-arnmr 
Los

5HEf
a.-?n

I WHTKO.S 012 i44; 
013719> 013799 

DAK or

•anmncrum 
St.. »«ul Flr» t

TT

CimOMI lilt OM.T
nonrr no. • om or m ucnrr

270^3
Ntt-1780'00212

Insurance Company

2C USC S1532(c)(2) states that: 'The Custom Court shall not have 
jurisdiction of aa action unless...all UouiOataC duties, charges or 
exactions have been paid at the tian the action was filed.*

On Febroary 17 aad 21. 1971, St. Paul paid all the liquidated duties 
on, inter alia, the subject entries, to enable it to file Boneo&s Ho. 
79-2-OQ315 in the Customs Court:

Those peyoents exceeded St. Paul's oontraetual liability on the 
subject entries ma follows:

«

Entry Ho. >Liquidated Doty »enal 8u« (CT 7551) O»erpay»ent

012144 
01379* 
013799

9 7,70.12 
11.U1.S4 
21.45C.75

$ 7,500.00 
11,300.00 
20,500.00

fr  "

$243.12 
5(1.54 
95t.75

1.761.41

St. Faul was tttconstltutionally coppelled to make the above overpaynents 
as a jurlsdlctional prerequisite to obtaining judicial review on the 
subject entries. Such overpayments constitute exactions within the purview 
of 19 USC 51S14(a)(3). are null and void and should be refunded to St. Paul.
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Mr. JARVIS. St. Paul has been a customs bond surety since the enact 

ment of the Tariff Act of 1930, and presently serves as surety on ap 
proximately 50 percent of all such bonds.

Our report specifically addresses only two paragraphs of this bill: 
Sections 602(a) and 2636(a). These provisions, respectively, govern 
the right to file protests, and to institute actions in the Customs Court

However, because th» surety is a stepchild in the customs adminis 
trative and judicial process, these sections are of paramount impor 
tance to St. Paul.

Untimeliness is the paramount problem encountered by a protesting 
surety.

As our report illustrates, sureties do not receive equal or timely 
notice of liquidation.

The surety's first "notice" that customs has asserted a claim against 
a "delinquent" bond principal, is a computer printout entitled: "For 
mal Demand." At the earliest, the printout is not issued until 90 days 
following liquidation.

Due to additional customs-caused delays, sureties do not receive the 
printout until 2 to 4 weeks after the date of issuance.

The end result is that sureties are timed-barred to protest most as 
sessments by the time the printout is issued, much less received.

Section 602(a) erroneously implies that sureties do not presently 
enjoy the right to protest. Although sureties are not included among 
the persons legislatively authorized to file protests, their right to do so 
has long been judicially recognized by the Customs Court on the basis 
of the equitable doctrine of subrogation.

This oill must legislatively confirm that right, in an unqualified, 
equal way.

Unfortunately, the language of section 602 (a) is not only seriously 
deficient when juxtaposed with the uncertainties of existing law, but 
is also highly detrimental to surety interests. In this regard, we believe

First, section 602 (a) of the bill will require a surety, and only the 
surety, to pay "all or part of the duties due" on an entry before filing 
a protest. Because the bond makes a surety jointly and severally liable 
to pay customs assessments, there is no rational reason why the surety 
should be arbitrarily singled out of a class of equals, and required to 
prepay liquidated duties. We believe that this requirement violates 
equal protection under the fifth amendment to the U.S. Constitution.

The prepayment requirement should either be deleted, or, all other 
authorized persons should be required to prepay liquidated duties as 
a condition to filing protests.

Second, under section 602(a), only the surety will be required to 
certify the content of its protest.

For reasons we have discussed, the proposed certification require 
ment may statutorily require the surety to violate various provisions 
of the U.S. Criminal Code, including chapter 47—relating to fraud 
and false statements—and chapter 63—relating to mail fraud—by the 
mere filing of a protest.

Third, both existing and proposed law require that all liquidated 
duties or exactions be paid at the time an action is filed in the Customs 
Court.

Section 602(a) attempts to limit the amount of refunds received 
by a prevailing surety, to the amount of duties it paid on an entry.
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When there is bond insufficiency the surety is placed in the dis 
criminatory position of having to pay sums exceeding its penal obliga 
tion to avoid jurisdictional challenges. If a refund received by a surety 
is to be statutorily limited to the amount paid, then that amount 
should also be limited to the surety's penal obligation.

Finally, section 2636(a) of the bill states that certain civil actions 
may be instituted in the Customs Court only by a person whose protest 
has been denied in whole or in part. Situations frequently arise when 
the protesting party becomes insolvent before the time for instituting 
an action has elapsed. In such a situation, the surety becomes solely 
liable to pay liquidated duties on the entry. Haying paid such sums, 
the surety should have an unqualified right to institute an action in 
the Customs Court.

Testifying on June 23, counsel for the American Bar Association 
observed that this bill—

* • * is • * * undeserving cf enactment because it in flawed by faulty draft- 
manshlp. Indeed, we consider the technical defects in the bill so substantial 
that they would probably engender years of litigation over who may sue and 
about what.

Mr. Chairman, we submit that if a single provision of this bill 
epitomizes that concern—it is section 602(a).

During his testimony last Thursday, Judge Re requested that the 
Customs Service, the Secretary of the Treasury, and the International 
Trade Commission, be required to establish, to the satisfaction of the 
Congress, why persons engaged in importations are not entitled to the 
same due process and equal protection of those laws which Congress 
has provided for persons dealing with other administrative agencies.

Mr. Chairman, we ask that a similar burden be imposed upon those 
who would attempt to condition or limit the surety's right to partici 
pate in the Customs administrative and judicial process.

We thank you.
Senator DECONCINI. Thank you very much, Mr. Jarvis. We are 

pleased to have your testimony and your views regarding section 
602(a). W° wil* £iye them careful consideration.

Mr. Altier, do you have any questions?
Mr. ALTIER. Yes, sir, I have a few.
Could you give us a little further explanation as to why there may 

be a violation of the criminal code which you discussed ?
Mr. JAHVIS. Section 602(a) states that—
* * * the surety certifies in the protest that it is not filing the protest on behalf 

of another party who is entitled to file a protest but because of mistake, inad 
vertence, or misunderstanding, failed to file a protest within the time specified.

As we pointed out in our report, the surety, when it files a protest, 
may not know whether the failure to file was because of mistake, in 
advertence, or misunderstanding.

Consequently, in order to exercise its administrative pemgatives, the 
surety may have to make a false statement in that protest, which it 
then may mail to the District Director. This would trigger the mail 
fraud provisions.

I think the intention of the section was toprevent collusive exten 
sions of the importer's time to file a protest. We really do not have any 
objections to that, as long as the language is clarified.

Mr. ALTIER. Could you explain the manner in which assessments 
against sureties are made on the deliquency of an importer?

32-626 O - 76 - 16
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Mr. JABVIS. As we explained iu. our report—first of all, there is a 

question in my mind as to when under existing law and regulations an 
importer is truly delinquent. Importers are actually not required to 
pay liquidated duties until they file a summons with the Customs Court 
at the present time. But, upon liquidation, the Customs Service will 
issue a bill to the importer of record. Then they will issue two subse 
quent bills at 30-day intervals.

On the 90th day if the importer has not paid the liquidated duties, a 
computer printout will issue to the surety company. Now, this printout 
will not be received by the surety company until the end of the month 
affixed at the top. Consequently, 4 months from liquidation may have 
elapsed by the time the surety receives its printout. This is the reason 
why the surety has to be allowed to file a protest more than 90 days 
beyond liquidation.

Mr. ALTTER. Section 602(a) does notpennit the protest to be filed by 
any authorized agent of the surety. Do you have any comments on 
that?

Mr. JABVIS. As we have pointed out in our report, I think this is an 
other example of the surety's second-class status in the customs ad 
ministrative process being perpetuated, I think that if all other pro 
testing parties have the ability to have protests filed by their duly au 
thorized agents, then certainly the surety should also.

Mr. ALTIER. Thank you.
Senator DECONCINT. We want to thank you, gentlemen, for your 

testimony.
Our next witness is Mr. Donald W. Paley, New York County Law 

yers Association, accompanied by Norman Schwartz.
Gentlemen, we welcome you to the committee.

STATEMENT OF DONALD W. PALEY, ESQ., HEW YOEK COUNTY 
IAWYEBS ASSOCIATION, ACCOMPANIED BY HOBMAH SCHWAETZ, 
ESQ.

Mr. PALEY. Thank you, Mr. Chairman.
Senator DECONCINI. Your prepared statement will be printed in the 

record in full and we would like for you to highlight it, if you would. 
[Material follows:]

STATEMENT OF COMMITTEE ON CUSTOMS LAW, New YOBX COUNTY 
LAWYEBS' ASSOCIATION
SUMMARY Or TESTIMONY

The Committee on Customs Law of the New York County Lawyers' Associa 
tion, opposes passage of S. 2857 in its present form, although we endorse the 
general purposes of the bill. We find the following provisions particularly objec 
tionable for the reasons set forth in our statement:

(1) Page 4, line 3: f 302 of the bill would add a new 11581 to 28 USC attempt 
ing to vest exclusive jurisdiction in the Customs Court over "all civil actions 
against the United States * * * directly affecting imports." The third paragraph of 
proposed new 28 USC f 158] states (pages 4, line 17): "Nothing in this section 
shall be construed to create a cause of action, or to permit the maintenance of a 
suit not otherwise authorized by law."

(2) i 302 of the Mil would further add a new i 1583(a) to 28 USC (page 3, 
line 15). We oppose the language used to create this "residual cause of action," 
although we support the concept.

(3) Also in i 302 of the bill, proposed new 28 USC 1583 (page 7, line 17) would 
exclude from judicial review certain rulings of the Secretary of the Treasury.
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(4) Also in f 302 of the bill, proposed new 28 USC1592 would allow the govern 

ment a too-broad right of counter-claim in Customs Court litigation, thus chilling 
a citizen's right to try his or her case.

(5) The last sentence of proposed new 28 USC 2636 as covered in f 402 of the 
bill (page 19, line 17) would arbitrarily and without reason exclude financial 
loss from the concept of "irreparable injury." We oppose this.

(6) 1402 of the bill would in proposed new 28 USC 2632(a) (page 17, line 2) 
arbitrarily and without reason substitute a complaint for the present summons 
procedure to institute Customs Court litigation. We oppose this.

(7) 1402 of the bill would, in proposed new 28 USC 2639(2) (A) (page 20. line 
14) add unwarranted limitations upon the present right of Customs Court 
litigants to introduce affidavit evidence in certain matters. We oppose this limita 
tion, which unfairly advantages the government.

(8) 1402 of the bill, in subsection (b) & (c) of proposed new 28 USC 2640 
(pages 22, line 23, and 23, line 3). would unduly narrow the scope of judicial 
review in certain matters before the Customs Court. We oppose this.

(9) §601 of the bill (page 27, line 17) would substantially revise present 19 
USC 1516, granting a limited right to Judicial review to American manufacturers, 
against decisions by the Treasury Department or the Customs Service pertaining 
to competing imported goods. We agree that 19 USC 1516 should be amended but 
since we have been able to suggest an approach to redrafting 1601 which we 
believe will make it so much more clear, workable and useful, we are recommend 
ing that such an effort be undertaken.

We have other objections to other provisions of S. 2857 and we endorse certain 
of its purposes and much of its language, as set forth in our statement attached 
hereto.

Respectfully submitted.
DONALD W. PALET, Esq. 

(For the Committee on Cuttomt Law, 
New York County Lawyer*' Atiociation).

This report is issued by the Committee pursuant to the By-laws of the Associa 
tion which permit such dissemination. It has not been submitted to the Board of 
Directors for approval and therefore does not necessarily represent the view* 
of the Board.

NEW YORK COUNTY LAWYERS' ASSOCIATION,
New York, N.Y., June S, 1978.

Report by Donald W. Paley, Esquire, Chairman, Committee on Customs Law, 
New York County Lawyers' Association, on S. 2857, 95th Congress, Second Ses 
sion, introduced by Senator DeConcini ("Customs Court Act of 1978"), which 
seeks to clarify and revise various provisions of Title 28 of the United States Code 
relating to the jurisdiction and procedures of the U.S. Customs Court and U.S. 
Court of Customs & Patent Appeals, regarding judicial review of actions of the 
U.S. Customs Service.

RECOMMENDATION
It is recommended that the bill be disapproved, but with recommend* Mons as 

noted below. The Committee urges that further intensive study be given to a 
complete revision of S. 2857, to introduce a clean bill at the next session of the 
Congress.

REMARKS AND RECOMMENDATIONS
Title I: Purpote

The purposes of the bill are stated to be (1101, page 1, line 7): 
"f 101. The Congress declares that the purposes of this Act are (1) to provide 

for a comprehensive system of judicial review of matters directly affecting im 
ports, utilizing, wherever possible, the specialized expertise of the United States 
Customs Court and Court of Customs and Patent Appeals, and the opportunity 
for ensuring uniformity afforded by the national jurisdiction of these courts; (2) 
to prevent jurisdictional conflicts in civil actions directly affecting imports due 
to the present ill-defined division of jurisdicton between the district courts and 
the customs courts; (3) to provide expanded opportunities for judicial review of 
actions directly affecting imports; and (4) to grant to customs courts plenary 
powers possessed by other courts created under article III of the Constitution." 

These purposes appear to be worthwhile. As is noted in the analysis of the bill 
prepared by the Justice Department, the case law has developed a "patchwork" 
system in peripheral areas involving imported merchandise, under which the dis 
trict -court sometimes exercises jurisdiction and sometimes refuses it. See, for
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example, Contumer*' Union v. Kittinyer, 506 F 2d. 186 (C.A.D.C. 1974); Con- 
turner*' Union v. Committee For The Implementation of Textile Agreement*, 661 
F 2d., 872 (C.A.D.C. 1977), certiorari denied, March 20,1978 (Supreme Court No. 
77-785); Timken Co. v. Simon, 539 F. 2d 221 (C.A.D.C 1976); J. 0. Penney Co., 
Inc. v. United 8tate» Department of the Treasury, 489 F 2d. 63 (C.A. 2) certiorari 
denied, 404 U.S. 869 (1971); BOM Corp. v. United State* International Trade Com- 
miltion, 549 F 2d. 812 (C.A.D.C. 1977).

In the SGM case, the Court of Appeals ordered the District Court to withhold 
farther action in the matter until the Customs Court determined whether it pos 
sessed jurisdiction. The Customs Court has in a recent opinion taken jurisdiction 
(C.B.D. 78-2 decided May 11,1978) and has certified the jurisdictional question 
for a interlocutory appeal. On the basis of discussions with counsel, it is not 
anticipated that an interlocutory appeal will be taken by either party. Ibis 
peculiar situation is an excellent example of the jurisdictional contusion, and 
has resulted in a lengthy delay in SCM's application for judicial review of a 
so-called "negative injury determination" by the International Trade Commis 
sion under the Antidumping Act of 1921.

The bill's other main purpose, "to provide expanded opportunities for judicial 
review of actions directly affecting imports", is also valid, since it would grant 
parties with grievances against the Customs Service a specialized expert forum 
in situations where they presently have no standing. The functional interplay 
between the Tariff Act of 1930, as amended, and the relevant provisions of Title 
28, presently serves to confer standing (with very limited exceptions) only 
upon the importer (owner) of imported merchandise or his agent, or to an 
American manufacturer, producer or wholesaler of U.8.-produced merchandise 
of the "same class or kind".
Title II: Competition of the Cuttomt Court and attignment of fudge* to other 

court*
1201 of the bill (page 2, line 13) would revise f 251 of 28 USC, to delete the 

present requirement that not more than five of the nine active Customs Court 
Judges shall be appointed from the same political party, and to delete the present- 
existing authority of the President to designate a Chief Judge "from time to 
time". Instead, an appointed Chief Judge would hold tenure until attaining the 
age of seventy (70) years.

These provisions are designed to conform the organizational structure of the 
Customs Court to other Article III Courts of national jurisdiction, and they 
are approved by the Committee.

i 202 (page 3, line 1) would permit an active Judge of the Customs Court to 
serve as a Judge of the Court of Claims and of a Court of Appeals, under the 
same circumstances under which a District Judge may presently serve. This 
provision would remove an anomaly from the present law, whereby an active 
Customs Court Judge may not serve as a Judge of a Court of Appeals or as a 
Judge of the Court of Claims but a Senior Customs Court Judge may so serve.

The Committee recommends approval, with the addition of a proviso to the effect 
that a Judge of the Customs Court may not serve as a Judge of the Court of 
Customs and Patent Appeals in a Customs appeal involving a case in the Customs 
Court where the Judge has participated.
Title III: Jurisdiction of the Cuttomt Court

1301 of the bill (page 3, line 19) would repeal 28 USC i 1581 and i 1582 which 
presently define the jurisdiction of the Customs Court and generally, limit stand 
ing to (a) those with a direct connection with the import in question whose 
administrative protest has been denied, and to (b) American manufacturers, 
producers, or wholesalers of domestic merchandise of the same class or kind 
whose administrative protest pursuant to 19 USC 1516 has been denied.

i 302 (page 3, line 21) would replace present 28 USC 11581 and f 1582 with a 
much more elaborate and comprehensive jurisdictional scheme, namely, new 
f 1581 thru new i 1593 of 28 USC. These proposed new sections are discussed, 
section-by-section, as follows:

Proposed new f 1581, "Questions Involving Imports", (page 4, line 3) would 
grant to the Customs Court "exclusive jurisdiction, except as otherwise pro 
vided by law, over all civil actions against the United States or against any 
officer or agency thereof directly affecting imports", which civil actions arise 
under the U.S. Constitution, laws, or treaties, or under a Presidential Executive 
Agreement, or under a Presidential Executive Order.
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New §1681 must be read in conjunction with proposed new 11588, "Final 

Agency Action", (page 5, line 16) in which the "directly affecting imports" test 
Is again repeated, this time in the context of a juriadictional grant to the Cus 
toms Courts "to review final agency action of any agency of the United States 
which directly affects imports into the United States."

The term "directly affecting imports" is, according to the Justice Depart 
ment's analysis, "not susceptible of a general definition". The analysis continues: 
"However, the use of the term is intended to prevent assumption of jurisdiction 
by the court over cases which are alleged to affect imports but which do so only 
in a peripheral or tangential manner". The analysis then cites a general pro 
gram of wage and price controls which could be said to "affect imports", but 
which would not be within the "directly affecting imports" test set forth in the 
bilL It is therefore the intention of the drafters to allow the Customs Court to 
Work out the limits of its jurisdiction under the "directly affecting imports" test 
on a case-by-case basis.

The Committee disapproves proposed § 1681 for the following reasons:
First, the section, if it be considered a grant of "residual" jurisdiction to the 

Customs Court, is self-nullifying by virtue of the language of the third para 
graph (page 4, line 17):

"Nothing in this section shall be construed to create a cause of action, or to 
permit the maintenance of a suit otherwise authorized by law."

Second, the Committee believes that the "directly affecting imports" exclusive 
jurisdictions! concept (page 4, line 7) is ambiguous and potentially would create 
more jurisdictlonal questions than it would resolve. For instance, a low which 
operates equally on imported and domestically-produced merchandise "directly 
affects Imports" when it is applied to imported merchandise at the Customs 
barrier. In this connection, further study should be given to distinguishing con 
troversies arising under those laws which regulate international trade as 
such (and thus "directly affect imports"), as compared to those controversies 
arising under the application of a general regulatory statute to a specific im 
port shipment. In the latter case, no sound reason exists to attempt to vest ex 
clusive jurisdiction in the Customs Court.

The Committee submits that the "directly affecting imports" jurisdiction 
concept should be reviewed carefully and clarified. Possibly the solution might 
lie in the nature of the governing law, i.e. is it a Customs law? Does it operate 
only on imports and not upon domestic merchandise (or unequally as to both 
classes) ? As we suggest below in this report in our discussion of exclusion-from- 
entry jurisdiction, the foregoing analysis might logically serve to distribute 
jurisdiction.

Proposed new 11582, "Powers generally", (page 5, line 6) states as follows:
"The Customs Court shall possess all the powers in law and equity of, or as 

conferred by statute upon, a district court of the United States. The court, and 
each judge thereof, shall possess all the powers of a district court for preserv 
ing order, compelling the attendance of witnesses, and the production of 
evidence."

The Justice Department's analysis of this section states as follows:
"| 1582. It is generally stated, as a general proposition, that the Customs Court 

does not possess the authority to exercise equitable powers. Moreover, some 
doubt has been cast upon the question of whether the court possesses powers 
under the All Writs Act, 28 USC 11661. Cf. Mattuihita Electric Induttrial Co. v. 
Treawrv Department, 67 Cust. Ct. 828 (1971), affd 60 CCPA 85 (1972)."

This provision of the bill is designed to eliminate any doubt as to the powers 
of the court in cases within its jurisdiction.

This section is approved, with the recommendation that it be redrafted to 
avoid redundancy and to avoid creating the Inference that the second sentence 
of the first paragraph thereof in any way restricts the generality of the first 
sentence immediately preceding it. The following language Is suggested in place 
of the first paragraph of proposed new f 1582: "The Customs Court and each 
judge thereof shall possess all the powers in law and equity of, or as con 
ferred by statute upon a district court of the United States, including, but not 
limited to, all the powers of a district court for preserving order, compelling the 
attendance of witnesses, and the production of evidence".

The second paragraph of proposed new 11582, (page 5, line 12) denying the 
Customs Court the power to convene a jury is approved. For the most part, and 
even under the expanded jurisdiction of the bill, the cases before the Customs 
Court are exempt from the Constitutional Seventh Amendment jury-trial require-
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ment. The Committee believes that those matters in which either pary would be 
legitimately entitled to a jury trial would be quite rare. Additionally, there would be severe administrative problems inherent in the Customs Court convening a 
jury in connection with trials outside toe port of New York in the exercise of its 
nationwide jurisdiction (even if it is assumed that the Customs Court could 
conveniently use the present jury system in the Southern and Eastern Districts 
of New York). Therefore, the Committee approves this language.

New 1 1583 is entitled "Final agency action" (page 5, line 15) and consists 
of a general grant of power, in subsection (a), "to review final agency action of 
any agency of the United States which directly affect imports into the United States". This provision, described by the Justice Department as "residual" is a 
companion provision to the slightly more general language of 1 1581. This pro 
vision is disapproved, for the reasons set forth in the Committee's analysis of 
proposed new f 1581 of 28 USC (page 4, line 4) .

Paragraphs (b), (c), and (d) of proposed new 1 1583 page 6, lines 5, 10, & 17) specifically vest in the Customs Court exclusive jurisdiction to review certain 
decisions, advice, findings, recommendations, determinations, or actions of the International Trade Commission and the Office of the Special Trade Representa 
tive, pursuant to various functions vested in these two bodies under f 201 of the Antidumping Act of 192.1 (19 USC f 160-| 173), under 1 308 of the Tariff Act of 
1930, as amended ( countervailing duties, 19 USC S 1303), under various sections 
of the Trade Act of 1974, and under § 22 of the Agricultural Adjustment Act, as 
amended (7 USC § 624) . The review jurisdiction over actions of the Office of 
the Special Trade Representative pursuant to 1 801 of the Trade Act of 1074 would be "solely for the purposes of determining the procedural regularity of 
these actions" (page 6, line 21) ; no such limitation is contained elsewhere in subsections (b), (c) and (d).

The Committee approves this language with the recommendation that the 
proposed language pertaining to review ''after the decision of the President has become final" appearing in subparagraphs (c) and (d) be amended to read: 
"after the decision of the President has been published in the Federal Register".

Subsection (e) of proposed new § 1688 (page 6, line 28) etecludet from the jurisdiction of the Customs Court the following matters :
(i) any civil or criminal action arising under the antitrust laws of the United States ;
(ii) any civil or criminal action arising under the Shipping Act of 1916, as 

amended ;
(ill) Any action relating solely to labor-management relations, actions affect 

ing personnel, or action?; alleged to be in violation of any statute forbidding discrimination in employment ;
(1) [sic] arising solely under the Freedom of Information Act or the Privacy Act*
(v) any action arising under f 305 of the Tariff Act of 1930, as amended, or 

[232 of the Trade Expansion Act of 1962, as amended] ; or
(vi) any action involving a function vested by law in the Department of En ergy, including but not limited to the Emergency Petroleum Allocation Act.
The Committee approves this language, which would have the effect of leav 

ing review of such matters in the district court, under other statutory pro 
visions. The fourth clause quoted above pertaining to the Freedom of Informa 
tion Act or the Privacy Act should be renumbered (iv) and the words "any 
action" should be inserted before the word "arising".

The Committee strongly objects to subsection (f) (i) of proposed new 1 1583, (page 7, line 19) which would deny to the Customs Court and any other court 
jurisdiction to review "a discretionary decision of the President or his delegate pursuant to the authority granted to him by law relating to international trade". 
It is believed that this section is much too broadly worded and ignores the fact 
that the President, in much of his actions "relating to international trade" im 
poses Customs duties (or fees, charges or exactions judcially determined to be 
types of Customs duties) under constitutionally delegated authority (Constitu 
tion, Article 1, § 8, Clause 1). The Customs Court has hitherto exercised jurisdic 
tion to review actions of the President in laying duties pursuant to the delegated 
power, to ensure that the actions of the President follow the statutory language 
defining and limiting the particular delegation. See, e.g., United States v. Schmidt
Prt*cfcard<*tfo.,etaZ) 47CCPA152,C.A.D.750(19eO);Bent Foods, Inc. v. United State*, 50 Cust. Ct. 94, C.D. 2396, modified and re 
manded upon compromise tettleemnt, United BMet v. Best Foods, Inc., 51 CCPA
1.C.A.D.827 (1963).
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In view of these holdings and their salutary effect upon the actions of the 

Chief Executive, who must legally obey the specific terms of the Congressional 
delegation of power "to lay and collect duties," the Committee recommends that 
the language in question be amended as follows:

"The Customs Court shall not possess jurisdiction to review a discretionary 
decision of the President or his delegate pursuant to the authority granted to 
him by any law relating to international trade; provided, that if such discretion 
ary decision involves or entails the imposition of duties within the meaning of 
Article 1, f 8, Clause 1 of the Constitution of the United States pursuant to power 
delegated by the Congress, nothing contained herein shall preclude the Customs 
Court from taking jurisdiction of the matter solely for the purpose of determin 
ing whether the action of the President or his delegate was In excess of statutory 
jurisdiction, authority, or limitations, or without observance of procedure re 
quired by law."

This language is drawn from subsections (C) and (D) of 5 USC 706(2) and is 
believed to state existing law.

Subparagraph (ii) of proposed new 11583(f) (page 7, line 22) provides gen 
erally that neither the Customs Court nor any other court shall possess jurisdic 
tion to review any customs-related ruling or "internal advice" (the latter term 
being another type of ruling) issued by the Secretary of the Treasury. However, 
subparagraph (ii) does provide for direct review of rulings issued by the Secre 
tary of the Treasury under i 315 (d) of the Tariff Act (19 USC (1315 (d)) per- 
tainlng to a "change of practice".

Under this provision of present law, before the Customs Service can assess 
a higher rate of duty than that previously found (by the Secretary of the 
Treasury) to have existed under "an established and uniform practice," ap 
propriate notice must be published in the Federal Register and Importers are 
given a 30-day grace period (expanded to 90 days by regulation) within which 
to close out existing contracts, etc. Because of the extreme potential for surprise 
and damage to the importing community when the Customs Service upsets an 
established and uniform practice and imposes a higher duty, such "change of 
practice" rulings should be directly reviewable. The Committee therefore sup 
ports the concept of a direct review of such rulings, but is unable to approve 
the section as a whole because the language used attempts to insulate all 
rulings from any judicial review whatsoever—clearly an unacceptable, and 
probably unconstitutional, result.

Subsection (g) of proposed new § 1583 (page 8, line 5) repeats, word for word, 
the third paragraph of § 1583(a) (pertaining to not creating a new cause of 
action) and should be deleted in accordance with the Committee's previous 
recommendation.

Proposed new $ 1584, "Appraisal and classification" (page 8, line 9) combines 
two present branches of the traditional review jurisdiction of the Custome Court 
to review the appraisement (valuation) of imported merchandise for duty pur 
poses, and the classification thereof under the provisions of the Tariff Schedules 
of the United States. No dispute can exist that this jurisdiction should be re 
tained, but the Committee would redraft the section for clarity to read as follows: 

"The Customs Court shall possess exclusive jurisdiction of civil actions which 
involve the appraised value or the classification of imported merchandise, and the 
rate and amount of duties chargeable upon imports."

Proposed new i 1585 covers "Exclusion of goods from entry or delivery" (page 
8, line 21) and reads as follows:

"Except as otherwise provided by law, the Customs Court shall possess exclusive 
jurisdiction of civil actions which involve the exclusion of Imports from entry 
or delivery under any provision of the customs laws or the exclusion or required 
delivery of imports purusant to the terms of an entry bond."

Cases Involving exclusions of merchandise by Customs officers have been 
particularly troublesome, first in regard to the initial choice of forum, and second, 
to tpeed of review.1 One problem area is generated by the fact that Customs, in 
addition to imposing its "own" laws pertaining to exclusion from entry, also 
enforces numerous laws of other agencies (cod fled elsewhere than in Title 19 
of U.S. Code) to the extent such laws affect merchandise crossing the Customs

» See address by the late George Brons before the First Judicial Conference of the Court 
of Customs and Patent Appeals, Washington. B.C. on May 28, 1975 (on Hie with the 
Administrative Conference of the United States); see also a report dated Annual 17, 
1877 of the Administrative Conference of the United States entitled "Judicial Review of 
Customs Service Actions" prepared by Professor Peter M. Gerhart of the Ohio State 
University College of Law (hereinafter Gerhart report), at pages 53-55, 86, 100, 160-163.
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barrier. Under 19 USG i 1480, Customs officers are directed, in connection with 
their inspection of imported merchandise, to deterimne that it is "found to comply 
with the requirements of the laws of the United States." This means all the low. 
The Customs Service, during the coarse of Coagresx'onal hearings in 1976, 
inserted a document into the record entitled "Laws ana Regulations Enforced or 
Administrated by the U.S. Customs Service" whkrh runs to 00 pages in the 
printed record and covers hundreds upon hundreds of laws, including such 
esoterlca as the Bald Eagle Protection Act, The Import of Adulterated Butter 
Act, The Private Carriage of Letters Act, and The National Mobile Home Con 
struction and Safety Standards Act*

The Committee submits that importers and others should not have to guess 
as to the meaning of the term "Customs laws" in proposed new 11686. Merely 
to choose the wrong forum results in lengthy delay and confusion which, In 
the case of exclusion of goods (an act very much akin to seliure) can result in 
irreparable injury and the bankruptcy of the importer. .Ticrefore, the Committee 
suggests inserting into 11585 the following provision: "For purposes of this 
section, the term customs laws shall include any law codified in Title 19 of the 
United States Code; or any law which pertains to imported merchandise and 
not to domestically-produced merchandise; or, any law which discriminates 
against imported merchandise as opposed to domestically-produced merchandise."

Another necessary change in proposed new 11585 concerns the use of the 
language "the exclusion or required delivery of imports pursuant to the terms 
of an entry bond" (page 8, line 17). Entry bonds as such do not "exclude" 
merchandise; only U.S. laws can do that. Moreover, entry bonds come into play 
in the context of proposed new 11585 only when a demand for re-delivery is 
made under threat of collection of liquidated damages under the bond, or a 
lawsuit for the full face value of the entry bond. Therefore, the phrase should 
be revised to read: "the required re-delivery of imports pursuant to the terms 
of an entry bond". As thus redrafted, the clause would include situations where 
the importer, under threat of action against his entry bond, chose to re-deliver 
to Customs custody, under duress, merchandise that had been previously re 
leased to him.

Proposed i 1586 "Charges or exactions" (page 8, line 21) would include within 
the Customs Court's review jurisdiction various charges, taxes, fees or other 
exactions, which are either imposed "upon importation" (subsection (a), page 
8, line 24), or are assessed under a decision of the Secretary of the Treasury, 
upon "any vessel, aircraft or other instrumentality of international commerce 
which enters into the Customs territory of the United States" (subsection (b), 
page 9, line 5). This latter provision for navigation fees, etc., excludes assess 
ment of "Customs duties". Subsection (b) is apparently intended to overrule 
cases such as Puget S^und Freight Linet, et at v. United State*, 86 CCPA 70, 
C.A.D. 400 (1949) which held that navigation fees and charges assessed under 
19 U.S.C. i 58 were not reviewable in the Customs Court

The Committee supports 11586 with a recommendation that it be expanded 
to include liquidated damages or penal sums assessed against Customs bonds, 
Rather than invite a suit by the government to collect the full face value of 
the bond, most Importers, brokers, common carriers, and other parties required 
to take out Customs bonds, prefer to settle with the Customs Service on the 
basis of liquidated damages as a mitigated penalty. The Jurisdiction of the 
Customs Court in this area is fuzzy at best (see Gerhart report, pages 87-88) 
and should be clarified. It is submitted that a Customs bond is.closely enough 
connected with the acts of importation and delivery of Imported goods to fall 
within the genera! scope of the proposed legislation, and should therefore be 
reviewable in the Customs Court, under APA 1706 standards.

Additionally, 11586 should be clarified to avoid inadvertently overruling the 
important decision in Suwannee Steamihip Company v. United Statet, CD 4708, 
11 Cust. Bull. 33 (decided July 18,1977), in which it was held that a penal dutv 
imposed on vessel repairs under 19 USC 1257 (now 19 USC f 1466) was review- 
able in the Customs Court. As proposed f 1586 now stands, there is some doubt 
that the special penal duties fall within the language of 11584 pertaining to 
"duties chargeable upon imports", or proposed |1586(a), or |1586(b). We 
therefore recommend that the language in f 1586 be amended to include specific 
provision for the types of special penal duties imposed under 19 USC f 1466 
and elsewhere in Title 19.

' Hearings before the Subcommittee on Trade, House Committee on Ways * Means, on 
H.R. 9220, 94th Cong., 2d Sess., August 3-6,1976, at p. 110.
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New f 1587, pertaining to refusal to pay claim for drawback (page 9, line 9), 

new 11588, pertaining to liquidation or rellquidation of an entry or modification 
thereof (page 9, line 14), and new {1589, pertaining to refusal to reliquidate 
an entry (page 9, line 18), all restate existing review powers in the Customs 
Court, and the Committee has no objection to the phrasing of these sections 
of the bill.

New 11590 (page 9, line 22), vests exclusive jurisdiction in the Customs 
Court to review civil actions instituted pursuant to f 516 of the Tariff Act of 
1930 (19 USC 11516). |516 itself is extensively revised by (601 of the bill 
(disapproved by the Committee). However, the Committee has no objection to 
the language of proposed new 11590, insofar as it merely restates present law.

Proposed new f 1591 covering "Civil penalties, forfeitures, suits to recover 
on a bond, and recovery of Customs duties" (page 10, line 3) represents a grant 
of new jurisdiction to the Customs Court to review, upon transfer from a 
district court, civil actions Involving imports which are instituted by the U.S. 
to (1) recover civil fines or penalties or enforce forfeitures "imposed under 
any revenue statute administered by the Customs Service", or (2) to recover 
upon a bond relating to the importation of merchandise, or (8) to recover Cus 
toms duties. Such suits are presently instituted in district court pursuant to 
various provisions of Title 28. As is discussed more fully below, under the bill 
as presently drafted, such transfer would be accomplished only if the district 
court determines that the case involved a "substantial question" (page 11, line 
3) regarding the proper classification or value of imports or the rate of duty 
imposed (therefore making it appropriate to invoke the special expertise of the 
Customs Court). The Committee supports the transfer jurisdiction vested in 
the Customs Court by the bill, but would liberalize the right of transfer, as 
discussed below. As a matter of draftsmanship, the Committee recommends 
that the words "in International trade" appearing after the word "imports" 
in proposed i 1591 (a) (page 10, line 5) be deleted as superfluous (since all 
imports involve "international trade") and that clause (1) of proposed 81591 
(a) (page 10, line 6) be redrafted to read "recover a civil fine or penalty or 
enforce a forfeiture imposed under any revenue statute administered by the 
Customs Service". We further recommend that parenthetical language be in 
serted in clause (2) of proposed 11591 (a) (page 10, line 8) to exclude matters 
involving suits to recover liquidated damages or penal sums assessed under 
bonds, to clarify that such actions would be covered by proposed 11586 with 
the amendments suggested by the Committee.

The transfer procedures as set forth in proposed i 1591(b) (page 10, line 11), 
which are based upon 28 USC 11446, are acceptable to the Committee with the 
following recommendations: It is believed that the transfer procedures are too 
restrictive, limited as they are in proposed 11591 (d) (2) (page 11, line 2) to 
situations where the district court determines "that the case involves a substan 
tial question * * * as to the proper classification or valuation of imported mer 
chandise or the rate of duty imposed." To begin with, many of the matters which 
are the subject of initial proceedings by the U.S. before a district court of the 
type specified in proposed f1591 (a) might involve substantial Customs questions 
other than classification or valuation or rate of duty: i.e., Customs entry pro 
cedures ; clerical error, mistake of fact or other inadvertance of the nature con 
templated in 19 USC 1520; whether an importer had properly revealed to Cus 
toms officials all facts necessary to properly treat the entry; and like matters. 
Moreover, it is believed that district court calendars (at least in the large ports 
such as New York and Los Angeles) are much more congested by comparison 
with the Customs Court, where the work load has dropped sharply since adoption 
of the 1970 Customs Court procedural amendments. It is therefore believed ap 
propriate to revise f 1591 (a) (2) to provide that transfer may be had to the Cus 
toms Court upon a simple application by either party, with the proviso that the 
district court may refuse the transfer if it determines that there is a non-Customs 
question involved of such importance as to warrant retaining jurisdiction or that 
the interests of justice otherwise require that jurisdiction be retained (e.g., a 
jury trial is Constitutionally required).

Finally, appropriate language should be Inserted in proposed i 1591, in connec 
tion with a suit to recover Customs duties which has been transferred to the 
Customs Court, to preclude a party from litigating or re-litigating those issues 
of law and fact pertaining to the classification, appraised value and rate of duty 
imposed upon the entries in question, which (a) he could have litigated initially 
in the Customs Court by way of protest and civil action against the denial of
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such protest, or (b) he did litigate, but which were passed upon in the Customs 
Owrt in the previous civil action against the denial of the protest (that is, col 
lateral estoppel).

New 11591(g) (page 11, line 18), applies the present provisions of chapter 163 
of U3C Title 28 (pertaining to fines, penalties & forfeitures) to transfer pro 
ceedings in the Customs Court. The Committee has no objection.

New 11592 (page 11, line 28) would grant to the Customs Court jurisdiction 
to render judgment in favor of the U.S. "upon any set-off, demand, or counter 
claim, which arises out of an import or export related transaction". The ra 
tionale given in the Justice Department's explanation of this provision is that 
the Customs Court should be allowed to affirmatively determine and render judg 
ment in support of a classification different than that originally returned by the 
District Director or claimed by the plaintiff, if the government should press for 
this result during trial. The Committee submits that the threat of a Customs 
Court judgment affirmatively returning a higher rate of duty than as assessed 
by Customs would have an obvious and severe chilling effect upon an importer's 
right to judicial review. Under present procedures of the Customs Court, a test 
case involving one or several entries is usually selected for trial, with all other 
civil actions involving other entries (under the multiple-filing system peculiar 
to the Customs Court) being "suspended" to abide the test-case outcome.

If the government receives in the test case an affirmative judgment for a classi 
fication different than that returned by Customs officiate (at a higher rate of 
duty) it could then move to have the same classification applied to all other en 
tries involved in all other civil actions "suspended" under the test case. The 
unfairness of such a result is clear, especially when it is contrasted with the 
present practice followed in such a situation, namely, a published announcement 
by the Customs Service that it will, or will not, apply the "alternative" classifi 
cation reached in the test case to unliquidated entries. Thus, the importer may 
choose to abandon all the "suspended" civil actions, and avoid having to pay 
substantial duty increases on such entries. The Committee favors retention of 
the present practice.

In any event, even if it is concluded that it is desirable to allow the Court to 
return judgment supporting an "alternative" classification, the section goes far 
beyond this purpose and the Committee's opinion is much too broadly drafted. 
As it presently stands, proposed f1592 might permit the Government to threaten 
a plaintiff in the Customs Court with counterclaims involving import or export 
related transactions totally remote from the merchandise and issues before the 
Court. So written, the section would have an obvious chilling effect upon parties 
seeking judicial review. If the government is entitled to an affirmative classifi 
cation different than that returned by the District Director, with regard to the 
merchandise before the Court, the government should have the right to assert a 
set-off, demand or counterclaim only with regard to the transaction* before the 
Court .' The Committee (while maintaining Its objections noted above) therefore 
suggests the following language as an alternative to proposed {1592:

"The Customs Court shall have jurisdiction to render judgment upon any set- 
off, demand or counterclaim, asserted by the United States against the plaintiff, 
which arises out of the same import transactions before the court."

Proposed § 1593, entitled "Cure of Defects" (page 12, line 5) would allow the 
District Court to transfer cases to the Customs Court, and vice-versa, where 
the plaintiff had chosen the wrong forum to commence action. There is obvious 
equitable merit to this section, and the Committee approves the same.
Title IV: Customs Court procedures

1401 (page 12, line 19), as a prelude to f 402, repeals and renumbers various 
provisions of the various sections of chapter 189 of Title 28 USC, presently gov 
erning Customs Court procedure.

f 402 (page 13, line 4) would amend the present procedural provisions govern 
ing Customs Court actions as follows: Proposed new 12631, entitled "Persons 
entitled to Commence a Civil Action" (page 13, line 6), states as follows in sub-
SOCtiOD ( A ) *

" (a) Except in those civil actior.s specified in sections 1584, 1585, 1587, 1588. 
1589, 1590, and section 516 of the Tariff Act of 1980, as amended, a civil action 
may be instituted in the Customs Court by any person adversely affected or ag 
grieved (within the meaning of section 702 of title 5, United States Code) by the 
agency action (as defined in section 551(13) of title 5, United States Code), 
which is the subject of the suit. Nothing in this subsection shall be construed
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to create a cause of action, or to permit the maintenance of a suit not otherwise 
authorized by law."

The provision is the functional implementing language governing the residual 
grant of jurisdiction appearing in proposed new 8 1581 and § 1583 of Title 28 
(i 302 of the bill). For the same reasons that the Committee set forth regarding 
the "nothing in this section" sentence contained in proposed new i 1581 and 
11583, the Committee believes that this sentence should be deleted. That is, the 
"nothing in this subsection" sentence tends to immediately negate the operation 
of the section, which does create a new "residual" cause of action not presently 
existing in the law.

The Committee agrees with the incorporation by reference of the "adversely 
affected or aggrieved" definition of 5 USC ( 702 and also the "agency action" 
definition of 5 USC §551 (13). On this latter point, 5 USC f 551 (13) includes 
"failure to act" in its definition of "agency action". Under present law, the 
Court of Customs and Patent Appeals held in United States v. Nils A. Boe, Chief 
Judge, et al, C.A.D. 1177, 10 Oust. Bull. 47, decided November 4, 1976, that the 
Customs Court had no authority to compel the District Director to liquidate an 
entry (however meritorious was the importer's case to compel liquidation un 
reasonably withheld). It is believe that under the §515 (13) "failure to act" 
phrase, coupled with other provisions of the bill expanding Its jurisdiction, the 
Customs Court could under proposed § 2631, grant relief to a party the liquida 
tion of whose entries had been unreasonably or unjustifiably delayed. The Com 
mittee supports this concept.

The initial language of proposed 8 2631 (a) excepting "those civil actions 
specified in 11584, § 1585, J 1587, i 158S, § 1589, f 1590, and 1516 of the Tariff 
Act of 1930, as amended" (page 7, line 7) is Intended to preserve1 the present 
procedure whereby litigants with a cause of action falling under the referenced 
headings are required to file a protest with the Customs Service and thereafter 
to ground their subsequent civil actions upon denials of such protects. We be 
lieve these procedures should be continued, for the obvious reason that the op 
portunity to tile a protest (which may be supported with more or less elaborate 
briefs, and may be reviewed by Headquarters under certain circumstances) pro 
vides a desirable level of comprehensive administrative review of initial Customs 
decisions. Additionally, under an existing procedure, whereby pursuant to agree 
ment between the Customs Service and the protesting party action may be "sus 
pended" on certain protests while a test case is being litigated in the Customs 
Court, a large number of cases are effectively prevented from unnecessarily 
reaching the Customs Court and clogging the Court's calendars. Such procedures 
should be continued and may be continued under the bill.

One puzzling aspect of the exclusionary language contained at the beginning 
of proposed $2631 (a) (page 13, line 8) is the omission of reference to f 1586, 
which covers exclusion from entry. Decisions excluding merchandise from en 
try have been traditionally among those protestable (19 USC 1514(a) (4)); 
and apparently, omission of f Ib86 exclusion decisions in proposed §2631(a) is 
inadvertent.

Proposed § 2631 (b) (page 14, line 1) pertains to intervention in a civil action 
and provides as follows:

By leave of the court, any person who would be adversely affected or aggrieved 
by a decision in a civil action pending in the Customs Court may intervene in 
that action.

The Justice Department's analysis states that the purpose of this Is to allow 
parties such as consumer groups to intervene, and (presumably to present evi 
dence and otherwise participate In the trial as plaintlffs-lntervenors. The Commit 
tee, while supporting generally the public policy behind the proposed intervention 
provision, is concerned that a too-liberal granting of the right to Intervene might 
severely hamper the original plaintiffs presentation of his or her case. Besides 
consumer groups, parties who would be likely to Intervene, in a case of impor 
tance, would include competing Importers, Importers' trade associations, compet 
ing domestic manufacutrers' trade associations, foreign exporters of the same 
merchandise, foreign governments—the list grows quite substantial. Obviously, 
the more intervenors, the more complex and disorderly become the trial pro 
cedures. The Committee notes that Federal Rule 24(b), governing permissive 
intervention, contains the following sentence at the end thereof: "In exercising 
its discretion, the court shall consider whether the intervention will unduly delay 
or prejudice the adjudication of the rights or the original parties". The Commit 
tee urges that this language be Inserted verbatim in proposed § 2631 (b).
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12632(a) (page 14, line 6) would change the present procedure by which an 

action is instituted in the Customs Court by the filing of a summons, to that In 
volved by the filing of a complaint. The reason given for this proposal in the 
Justice Department's analysis is, first, that complaints are generally filed to 
institute actions in district courts, and. second, the proposed amendment, coupled 
with an extension of the period within which a complaint could be filed in the 
Customs Court, would allegedly Increase the efficiency of the present procedures 
whereby entry papers are transmitted to the Customs Court for disposition of 
civil actions involving such entries, and thereafter returned to the appropriate 
District Director of Customs.

The Committee is strongly opposed to the institution of the complaint pro 
cedures. There are many aspects of Customs Court litigation which are ««< 
gcncrit and it is an Inadequate reason to suggest a new procedure In the Customs 
Court "just because" it is done in the district court. Traditionally, the Customs 
Court is a businessman's court and traditionally, the initial pleading before the 
Customs Court has been a plain and simple document which could be drawn by 
the average businessman desiring to register an objection to Customs' action. This 
was the philosophy under the procedures as they existed prior to 1970, when the 
same document (the protest) by which the importer registered an objection with 
the Customs Service became, upon transmlttal to the court by the Customs 
Service, the initial pleading before the court.

When the Congress amended Customs Court procedures generally In the Cus 
toms Court Act of 1070 (Title I of Public Law 91-271), it substituted a some 
what more "formal" procedure for the initiation of a Customs Court action than 
the old procedure of mere transmittal to the court of the protest, i.e., Congress 
imposed a new requirement that a summuus be filed. Nevertheless, by the de 
liberate choice of a summons—a short, plain, and ample document—the Con 
gress adhered to the traditional philosophy that institution of an action in the 
Customs Court should be by the filing of a thort, plain, and timple document. 
Despite the arguments to the contrary in the Justice Department's analysis, a 
summons and a complaint arc not "virtually Identical in content". A complaint 
(even the simplest one) is a far more "complicated" document than a summons. 
It requires an answer. It usually triggers discovery and other pre-trial pro 
ceedings. The requirement of a complaint ignores the fact that practice before 
the Customs Court usually involved multiple filings court actions, as the numer 
ous entries involved in any particular case are liquidated.*

The extension of time to two years from date of denial of a protest for the 
filing of a complaint, as contained in proposed ] 2635 of the bill (page 17, line 
2), does not salvage the proposed complaint procedure. To begin with, loss of 
entry papers at the administrative level by the Customs Service is a severe and 
recurring problem and an extension of time from 180 days to 2 years would 
inevitably and substantially increase this problem. An additional factor pertains 
to costs of litigation. When the Customs Courts Act of 1970 was passed, Congress 
was urged to keep costs of filing documents before the Customs Court as low 
as possible—certainly with regard to the initial pleading, which by the nature 
of the practice, is almost always filed on a multiple basis in relatively large num 
bers. The organized Bar maintained that to impose too high a filing fee on the 
initial pleading would inevitably serve to choke off litigation, would damage the 
small importer, and would restrict judicial relief available in the Customs Court 
to those relatively large corporations who could afford higher filing fees. At the 
present time, the filing fee on a summons is $5.00. To change over to the com 
plaint procedure would inevitably attract higher filing fees.

In summary, with regard to proposed f 2632(a), the Committee believes that 
the present procedure involving the filing of a summons is fair, relatively eco 
nomical, and workable. To be sure, abandoned cases involve some "lost motion" 
and certain costs are involved in any event in transmitting papers to and from 
the Customs Court. It is believed that this is but a small price to pay, considering 
the overall cost of maintaining the Customs Court and of providing Importers 
with efficient, sepedy and economical judicial review. The Committee therefore 
strongly disapproves the proposed complaint procedure.

Proposed |2632(b) (page 14, line 10) authorizes the Customs Court to pre 
scribe by rule that a complaint transmitted by registered or certified mail

3 For instance, In the so-called currency fluctuation cage decided on April 4, 1978. (CB8 
tmportt Corp. v. United State$, C.D. 4739) literally thousands of summonses were filed In 
the Customs Court on this one issue and thereafter suspended under the test caw. Just 
consider the additional paperwork Involved if complaints were required instead.
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properly addressed to the Clerk of the court with the proper postage affixed and 
return receipt requested, shall be deemed filed as of the date of postmark. The 
Committee approves this proposed language, with the recommendation that the 
phrase "a complaint" be changed to read "any pleading or other paper". This 
would grant explicit approval to the present practice of the court as set forth 
in Rule 3.2 (b) and 4.1 (e). Since the Customs Court has nationwide jurisdiction, 
it is entirely appropriate to provide that a pleading or other paper shall be 
deemed filed on the date mailed; and this procedure was expressly upheld in the 
cape of United States v. Fairfleld (Hove*, et al, C.A.D. 1194, Vol. 11 Cust. Bull. 32, 
decided July 21,1977.

Proposed 12633 pertaining to "Customs Court procedure and fees" (page 14, 
line 16) restates existing law, with the exception of proposed f 2633(c) which 
substitutes the words "relevant government official or officials" for the term 
"Secretary of the Treasury", in setting forth whom in the government shall 
receive service of the summons. This language is approved. (Evidently through a 
drafting error, the bill refers to the "summons" in proposed 12633(c) (page 15, 
line 4) instead of the "complaint".)

Proposed 12634(a) governs "Filing of official documents" (page 15, line 8). 
Proposed 12634(a) would amend present |2632(f), specifying which items (of 
the papers comprising the administrative record of the Customs entry in ques 
tion), shall be transmitted to the Customs Court by the appropriate Customs 
officer. Such documents, which are the usual and ordinary documents (and 
samples) accompanying a commercial entry of merchandise, are commonly re 
ferred to by the parties and by the Court in course of determining the action; 
and frequently, their presence is indispensible for proper presentation and resolu 
tion of the issued presented. Typically, one party or the other will "move the 
official papers into evidence", with the other party reserving the right "to object" 
or "to comment" at a later time in the litigation (i.e., in its brief). Such motions, 
to place the papers "in evidence", are routinely granted. Proposed $2634 (a) 
would delete the language presently existing in 28 USC 2632(f) with regard to 
transmittal of the specified items to the Court "as part of the official record of 
the civil action". The Justice Department's explanation of the deletion of the 
"official record" language is that such provision is intended "to eliminate any 
implication that review in the types of cases specified shall proceed on any basis 
other than upon the record made in the Court". The Committee disapproves this 
deletion. The matter of the "official record" was thoroughly reviewed by the 
Congress in connection with the passage of Public Law 91-271, the Customs 
Courts Act of 1970. The following language appears in House Report #91-267 
on S. 2624,91st Congres, 2d. Sess. (1970 U.S. Code Congressional & Administrative 
News, page 3206):

"The purpose of f 2632(f) is to eliminate the ambiguities and uncertainties 
that have developed because of the use of the term "accompanying papers" in 
|515 of the Tariff Act of 1930 (19 USC 1515). That provision is a carry-over 
from the time when the General Board of Appraisers reviewed the decisions of 
the Bureau of Customs. The practice soon developed of indiscriminately turning 
over to the Board all of the accumulated documents and other material related to 
the protest. This practice continued unchanged after the Board was replaced by 
the Customs Court. The new provision seeks to establish the minimal documents 
and other evidentiary material that should be included as a part of the official 
record of the civil action. The items listed for transmittal comport with present 
practice. i2632(f) does not restrict official record to the listed items nor does 
it limit discovery or the introduction of evidence during the trial of the case. 
It merely specifies the minimum items which the customs officer must transmit 
to the Customs Court when an action has been instituted."

Since the Congress was well aware of its choice of words in specifying "part 
of the official record", and since both the legislative history and everyday ex 
perience in the Customs Court indicates that cases are decided upon the papers 
transmitted to the Court together with the record made thereafter, the Committee 
disapproves the proposed change.

Proposed |2634(b), (c), and (d) (page 15, line 22, page 16, lines 7 & 15) 
cover the type of record to be sent to the Customs Court upon review of various 
determinations of the Secretary of the Treasury or the International Trade 
Commission.
. These sections are confusingly worded since they refer to various non-existent 
sections of proposed new 1516 of the Tariff Act of 1930 (which is added by 
Title VI of the bill). In addition, subsections (t>), (c) and (d) set forth three
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different sets of requirements for transmitting the administrative record to the 
Customs Court. The apparent reason for this (referring to the Justice Depart 
ment's explanation) is that according to the scheme of the bill, different decisions 
of different administrative agencies receive different forms of Judicial review 
pursuant to amended 1516 as read with proposed new ft 2640. The Committee 
believes that the question of tcope of review is irrevelant to transmittal of the 
administrative record, and suggests that subsections (b). (c) and (d) of pro posed 12684 be consolidated into one simple and unambigious standard under 
present-day general provisions of judicial review of administrative action, gov 
erning the documents to be certified to the Customs Court as comprising the 
administrative record.

Proposed c*w |2635(a) (page 11, line 2) seta forth the time within which a 
complaint is required to be filed to institute an action in the Customs Court. 
Generally speaking, this time is fixed in the bill as two (2) years, with some re 
finements to cover various situations where the Customs Service hat.- not acted 
upon the protest within the time periods provided for by law. The Justice De 
partment's explanation of proposed § 2635(a) reads as follows:

"| 2635. Paragraph (a) of this section increases the time within which a civil 
action must be commenced from the present 180 days to two years. In addition, 
the various subsections are designed to clarify existing law.

"Paragraph (a) (2) is designed to remedy a problem which has arisen under 
existing provisions. The existing statute was enacted at a time when it was con 
templated that all protests would be acted upon within two years.

"Some cases have arisen in which the Customs Service has both not acted and 
has not mailed notice of denial of the protest within the two-year period. The 
question presented in these cases is whether the person filing the protest was 
required to await mailing of the notice of denial before instituting suit in the 
Cusfoms Court.

"The Customs Court has indicated that the person filing the protest must await 
mailing of a notice. Knickerbocker Liquors v. United 8tate», C.R.D. 77-5.

"Paragraphs (a) (2) and (a) (3) of this section are designed to make dear 
that the person filing a protest possesses a choice either to await mailing of the 
notice of denial of the protest before institution of suit or to file suit upon ex 
piration of the two-year period even though no notice of denial was mailed within 
that period."

The Committee endorses the intent of proposed §2635(a), with the recom 
mendation that it be conformed to the present procedure, providing for a sum 
mons to be filed within l£0 days of the date of mailing of the protest denial, etc. 

Proposed f 2635(b) (page 17, line 23) restates present law and the Committee 
has no objection to this provision.

Proposed § 2635(c) (page 18, line 6) sets forth a two-year period for the com 
mencement of a "residual" cause of action based upon proposed 11581 or 
11583(a.) This appears to be a reasonable provision and is approved by the Committee.

Proposed §2635(d) (page 18, line 10) sets t?rth a time limitation for the 
commencement of civil actions reviewing administrative action underlying cer 
tain Presidential determinations specified in proposed f 1583(c) and (d) of 30 
days after "the announcement by the President of his final decision" (page 18, 
line 13). In conformity with the recommendations of the Committee concerning 
the language of subsections (c) and (d) of proposed {1583, it is recommended 
that this provision be amended to specify a period of 30 days "from the publi 
cation in the Federal Register of the President's determination".

Proposed f 2636 (page 18, line 16) is entitled "Exhaustion of administrative remedies" and generally provides that with regard to those civil actions per 
taining: to appraisement and classification of imported merchandise (proposed 
f 1584), exclusion of merchandise (proposed 11585), charges, fees, or exactions 
other than duties (proposed f 1586), duty drawback matters (proposed 81587), 
liquidation or reliquidation of an entry (proposed |1588), and refusal to re- 
liquidate for clerical error (proposed § 1589), an action may be instituted "only 
by a person whose protest pursuant to f 515 of the Tariff Act of 1930, as amended, 
has been denied in whole or in part" (page 18, line 20). The Committee generally 
approves this language, which is based on present law. However, the Committee 
suggests that evolution caset present certain special circumstances which 
should be treated separately. As noted above, exclusion of merchandise is very 
much akin to seizure of merchandise and gpeed is of the essence in obtaining 
judicial review; otherwise the right to review becomes meaningless because the
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importer may go bankrupt for failure to meet his or her delivery committments, 
or otherwise suffer grave damage well out of proportion to the "offense". Under 
the Customs Regulations, exclusion protests are to be reviewed by Customs 
Service and decision made thereupon within 30 days from the date the protest 
was filed (19 CFR 174.21). It is suggested that this be codified into positive law 
and inserted as a proviso to proposed 12636(a).

Proposed f 2636(a) also directs that "all liquidated duties or exactions shall 
have been paid at the time the action is filed". Again, this restates current law 
and is approved by the Committee with the following comments: First, in the 
case of exclusion of merchandise, there is no occasion to pay "liquidated duties" 
since entry is refused. Second, the functional interplay between this sentence 
and the provision discussed below pertaining to "irreparable injury" should be 
clarified to indicate that where payment of the dutie$ would ittelf caute ir 
reparable harm, review action may be undertaken by the Customs Court without 
the requirement of payment The Committee believes that fundamental concepts 
of due process require this flexibility in the law.

Subsections (b) and (c) of proposed new 12636 (page 18, line 23 and page 
19, line 1) apply the doctrine of "exhaustion of administrative remedies1' to 
1516 matters and also to the Customs Court's new residual jurisdiction. The 
Committee has no objection.

Subsection (d) of proposed ] 2636 (page 19, line 1) provides generally that an 
Importer or domestic manufacturer, when challenging a Customs act, may 
petition the Customs Court for preliminary injunctive relief. The Court, upon 
a showing that the petitioner will suffer "substantial irreparable injury", may 
enter a temporary restraining order or a protective order pending litigation, 
and may further order that the administrative proceedings be given priority 
(with the further qualification that it be in the public interest).

The Committee generally supports this proposed section but believes that the 
final sentence, specifying that "financial loss shall not constitute irreparable 
injury within the meaning of this subsection", renders the new remedy mean 
ingless since, in most cases, the irreparable injury in Customs matters is financial 
in nature. The Committee therefore recommends an amendment specifying that 
in the case of the extraordinary relief contemplated by proposed new f 2636(d) 
(as well as in the case of the exhaustion of protest procedures specified in pro 
posed f 2636(a)), all increased liquidated duties shall be paid, except where 
the court determines that such payment in itself would cause substantial *-- 
reparable injury to the party concerned.

Proposed i 2637, entitled "New grounds in support of a civil action" (page 19, 
line 21) states existing law and is acceptable.

Proposed 82639 entitled "Burden of proof; evidence of value" (page 20, line 
7) sets forth certain presently-existing rules pertain'ng to the burden of proof 
and also introduces some new matter into the law. f 2639(1) (page 20, line 10) 
states that "The decision of the Secretary of the Treasury, or his delegate, 
is presumed to be correct. The burden to prove otherwise shall rest upon the party 
challenging a decision". This language states existing law and is approved by 
your Committee with the following .proviso, designed to curb the tendencies of 
the Customs Court to give the presumption of correctness evidentiary weight; 
"provided, however, that no evidentiary weight shall be afforded to the pre 
sumption of correctness and it shall not be used to weigh the evidence intro 
duced by a party challenging the decision".

i 2639(2) (A) (i) (page 20, line 14) restates existing law insofar as it provides 
for the admission in valuation cases of "reports or depositions of consuls, Cus 
toms officers, and other officers of the U.S. and depositions and affidavits of 
other persons whose attendance cannot reasonably be had". Such documents are 
admissible under present law, pursuant to a longstanding statutory practice 
of excepting such documents from the hearsay rule. The practice has been that 
if the reports, depositions, or affidavits are in the proper form, they are admitted 
in evidence by the court and thereafter given whatever weight the court con 
cludes they are entitled to. Sometimes tte court affords such documents consid 
erable weight and sometimes no weight at all; but Customs Court judges have 
generally been well aware that the deponent, Treasury agent, or affiant (as 
the case may be) is not subtect to the test of cross-examination under oath 
in open court and have weighed the documents accordingly. The bill then 
adds the qualification that some or possibly all of the name documents (the 
draftsmanship is unclear on this point) must be "based upon" (page 20. line 18) 
and must recite "operative facts" (page 20, line 19) as a precondition to their 
admission into evidence.
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We find this language unacceptable for these reasons: First, the Customs' 

Court has proven itself well-qualified to sift and weigh written statements of 
persons who are not subject to cross examination. Second, in value cases, it is 
vital for the court to receive under liberal rules as much evidence as possible 
from overseas pertaining to the value of the merchandise, in order to render a 
proper decision in this difficult area. Third, the phrase "operative facts" is vague 
and confusing and would tend to create much unnecessary litigation. For these 
reasons we are opposed to the proposed language and recommend that the present 
system governing receipt of affidavits, etc., be preserved.

Proposed § 2639(2) (A) (11) (page 20, line 22) specifies that generally, an 
affidavit offered by an importer in a value case shall be excluded "unless the 
plaintiff introduces evidence to the effect that the affiant has made available 
to the Secretary of the Treasury or his or her delegate adequate means by which 
the facts contained in the affidavit can be verified". We find this language un 
acceptable for the following reasons: First, it would effectively discourage many 
foreign sellers or exporters (who are not under the control or domination of 
the importer) from furnishing affidavits in value cases because of the obvious 
chilling effect this provision would have. What exporter or foreign seller would 
want to throw his doors open to an inquiry by U.S. Treasury representatives as 
the price of furnishing an affidavit? Second, the provision is one-sided, operating 
solely in favor of the Government. Why should not an importer be offered equal 
opportunity to "verify*' the facts contained in a Treasury Agent's report? Third, 
there presently exists adequate means by which Treasury can "verify" affidavit 
facts, and it is not uncommon for Treasury representatives to request an inter 
view with the affiant after his affidavit has been Introduced in evidence in a 
Customs Court proceeding, for the purpose of testing his statements.

Proposed j 2639(2) (A) (ill) (page 21, lia* 4) specifies that 'In the absence 
of unusual circumstances, mere residence abroad shall not be a sufficient dem 
onstration that the affiant's attendance cannot reasonably be bad". According 
to the Justice Department's analysis, this provision is ostensibly designed to 
keep the importer-plaintiff from introducing affidavit evidence in the case of a 
witness who "visits the U.S. quite often or in fact would otherwise be available 
to give evidence". We find this provision quite as unacceptable as the two other 
restrictive provisions discussed above.

The provision allowing the introduction of affidavit evidence is based upon 
a realistic and long-standing recognition of the difficulties and the expenses in 
volved in forming importers to bring in key witnesses from offshore points many 
thousand of miles away, at a considerable expenditure of time and money. The 
present provision is a just provision and should not be restricted or limited. 
Even in the jet age, it is still a considerable undertaking to bring in a witness 
or several witnesses from overseas (especially when the requirement of litigation 
are such that their stay here may have to be prolonged). Moreover, the rationale 
furnished by the Justice Department completely loses sight of the-fact that per 
sonal testimony is stronger and more effective than affidavit testimony and ob 
viously, a witasss who is in this country would in all likelihood be called to 
testify personally by the importer or his attorney, in preference to affidavit 
procedures.

Proposed 12639(2) (B) (page 21, line 8), pertaining to the admission of price- 
lists and catalogues, restates present law and is acceptable.

Proposed f 2639(2) (C) (page 21, line 9), directing that the value of merchan 
dise shall be determined from the evidence in the record and that adduced at 
trial whether or not the merchandise or a sample thereof is available for exami 
nation, restates present law and is acceptable.

Proposed 12640 is entitled "Scope and standard of review" (page 21, line 16). 
This section retains the procedure pursuant to which an importer may obtain 
judicial review of Customs Service action by trial de novo, in the following tradi 
tional areas of Customs Jurisprudence:

(1) the appraised value of merchand'se: (2) the classification and rate and 
amount of duties, fees, or taxes chargeable; (8) all (other) charges or exac 
tions; (4) the exclusion of merchandise from entry or delivery; (5) the liquida 
tion or reliquidation of any entry or a modification thereof; (6) the refusal to 
pay a claim for a drawback; or (7) the refusal to reliquldate an entry under 
{ 520(c) of the Tariff Act of 1930, as amended.

We approve the retention of a trial de novo in the above areas. The Customs 
Service operates in these areas under extremely informal procedures with no 
formal agency record, determination by an impartial hearing examiner, published 
findings of fact, etc. Therefore, it is quite appropriate to retain trial Ae novo in 
these specific areas.



However, we are unable to agree with
forth four (4) different standards for scope of review, ranging all the way from 
trial de novo, to the extremely limited previsions for Judicial review contained 
in new f 516(1) added by subsection (g) of f601 of the MIL We agree with the 
retention of de novo review in connection wit* "the Impbsttiaa «f countervailing 
or antidumping duties upon particular merchandise" (proposed 1 2640(a), hut 
sentence, (page 22, line 19) but we find the rest of the aection confusing and 
illogical. We recommend that this should be redrafted and clarified to provide 
for a system of Judicial review parallettng that contained ia 5 U.8.C. J 706: 
namely, trial de novo in those instances where the procedures utilized by the 
agency (primarily the Customs Service) are informal, and in other instances 
where the trial de novo requirements of 6 U.8.0L f 708 are not met, a scope of 
review comparable to that contained in 5 U.8.C. 1 706 in proceedings not involve 
ing a trial tfe now).

Proposed i 2641 pertains to witnesses and inspection of documents. The first 
sentence of proposed f 2641 (a) (page 23, line 13) restates .existing law with .the 
exception of proposed subsection (b). We agree with this language with the 
following reservation pertaining to subsection (b) ?

Subsection (b) provides (typographical error in bill corrected) :
"(b) In any civil action, the Gntsoms Court may order that trade secrets and 

commercial or financial Information which is privileged and confidential of a non- 
party to the action or of a party or information provided to the United States by 
foreign governments or foreign persons stall not be disclosed or shall be disclosed 
to a party or its counsel only under such terms and conditions as the court may 
provide." •

According to the Justice Department's analysis, this provision is Intended to 
protect valuable confidential commercial information and information received 
from foreign governments in connection with countervailing and antidumping 
duty investigations. If so, the section should be limited specifically to civil actions 
reviewing the application of the antidumping and countervailing duty statutes 
to a particular class or kind of merchandise by the administrative agencies con 
cerned. As now worded, this section would include, for instance, civil actions 
pertaining to the appraised value of merchandise, or civil actions pertaining to 
the imposition of antidumping or countervailing duty upon the particular mer 
chandise before the court, in which the court might render judgment against 
plaintiff relying upon the privileged or cinfidential information, and the plain 
tiff might have no opportunity to meet and rebut tMt evidence.

Hence, a grave issue of due process would arise. It would appear that the 
constitutional equities favor, in such a situation, disclosure of the allegedly priv 
ileged or confidential information to the opposite party, in order that he may 
properly meet the issues and meet his burden of proof.

Proposed f 2643 specifies the relief which may be granted by the Customs 
Court in particular matters. 'Proposed f 2648,(a) -(page 24, line 6) specifies that 
(with the exception of the matter subject to transfer to the Customs Court from 
a district court), "the Customs Court may order any form -of relief which is ap 
propriate, including but not limited to, declaratory judgments, orders of remand; 
writs of mandamus and prohibition, injunctions, and money judgments both for 
and against the United States."

We agree with this language, provided that it is modified (for the reasons 
previously stated) to preclude the Customs Court from rendering judgments af 
firmatively supporting an "alternative" classification at a higher rate of duty, 
or judgments in support of the government's counterclaim on matters remote 
from the merchandise and issues before the court At the very least, the author 
ity to return a money judgment in favor of the government should be limited to 
the particular import transaction before the court. This is necessary to avoid 
the chilling effect of subjecting the plaintiff to the possible assertion of a money 
judgment, by way of counterclaim, in favor of the United States on matters 
having nothing to do with the particular matters before the Court.

Proposed new f 2643(b) (page 24, Hne 12) provides for a remand to -the ap 
propriate administrative authority in the event the court finds that the adminis 
trative decision challenged is erroneous 'but on the record made is unable to 
determine the correct decision. A typical case might involve a civil action chal 
lenging the appraisement of the merchandise -under "constructed value" (19 BSO 
f 1401a(d)). During the trial, the court might find that the merchandise W 
properly app'ralsable under the more preferred basis of '"export value" (19 U8C 
$1401a(b)), but is unable to determine the proper amount of export value. 
Under the present practice, the court would decide that.we of constructed value 
was erroneous under the law and that the merchandise should properly have

82-626—78 —— 17
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been appraised under export value, but because of the failure of proof,. Judgment 
must be entered sustaining the appraised value. Thus, proposed 12642 (b) provides 
a much-needed element of flexibility in the Customs Court's jurisprudence,'-and 
avoids the obvious miscarriage of justice that follows in the frequently-recurring 
situation above-described. Accordingly, the Committee strongly supports proposed 
12643 (b).

Proposed 8 2846 (page 25, line 3) gives precedence to cases involving exclusion 
of merchandise, cases transferred -from the district court under the new transfer 
procedures, and cases brought by American manufacturers, producers, and whole 
salers. With regard to the last class of cases, the section restates existing law. 
We support this section.

Title V of the bill (page 25, line 9), f 501 through § 504, makes various changes 
in the jurisdiction and powers of the Court of Customs and Patent Appeals. We 
have no objection to any of the'pro visions set forth in Title V, the objectives of 
which are stated adequately in the Justice Department's analysis.
Title VI: Miscellaneous

$ 601 of the bill (page 27, line 12) would revise § 516 of the Tariff Act of 1930, 
as amended, (19 USC 1516). The purpose of the revision is, according to the 
Justice Department's analysis, "to clarify certain questions and to, remedy certain 
defects created by the amendment to that section made by the Trade Act of 1974".

We believe that, for reasons set forth belovr (and to enhance clarity and 
eliminate some clerical errors, such as inaccurate section references), redrafting 
of proposal § 516 is advisable. We believe that little purpose will be served in a 
section-by-section analysis, since we are unable to approve the attempted revision 
and codification in its entirety.

We note that f 516 of the Tariff Act was last revised fairly recently in connec? 
tion with the Trade Act of 1974. Politically, this was a bitterly contested piece of 
legislation, with almost every section of the act involving a battle between the 
"international traders" and the "domestic interests". Any attempt to completely 
recodify § 516 within the context of the "Customs Courts Act of 1978" would 
inevitably reopen this pitched political battle and quite possibly jeopardize the 
entire bill.

It is therefore suggested that a more limited revision be accomplished focusing 
upon harmonizing and rationalizing three post 1970 cases affecting the Anti 
dumping Act of 1921; and in so doing, the same rationale should be applied to 
administrative actions under the countervailing duty statute, 19 USC § 1303.

The three cases referred to are as follows:
1. J. C. Penney Co. v. United States Treasury Department, 439 P. 2d 63 (1971), 

in which it was held that an importer of television sets could not seek in .the 
District Court declaratory and injnnctive relief, preventing the Treasury Depart 
ment from conducting an investigation under the Antidumping Act of 1921, as 
amended (19 USC 160-173) as to whether imported television sets were being 
sold for "less than fair value". To a large extent, the new provisions for injunc- 
tive relief contained in proposed 82636(d) of the bill would seem to be the answer 
to the problems raised in Penney. However, it would appear prudent to insert 
specific language codifying the scope and extent of injunctive relief available 
either to an importer or a domestic party during the course of administrative 
proceedings involving the assessment, imposition, and collection of- antidumping 
or countervailing duties upon either a class or kind of merchandise or upon, 
specific import shipments.

2. Timken v. Simon, 539 F. 2d 221 (C.A.D.C. 1976), in which injunctive relief 
was granted to direct the Secretary of the Treasury to perform the ministerial 
duty of publishing a "finding of dumping", and he was enjoined from ordering 
appraisement.

3. SCM Corp. v. U.S. International Trade Commission, 549 P. 2d 812 (C.A.D.C. 
1977), in which the Court of Appeals for the District of Columbia-considered the 
refusal by the District Court for the District of Columbia to take jurisdiction in 
an action by SCM to review a "negative" injury determination made by the 
International Trade Commission.

The District Court had held that SCM's remedy, if any, was in the Customs 
Court. The Court of Appeals took the unusual step of remanding the case to the 
District Court with instructions to "retain jurisdiction over this action until SCM 
has the opportunity to press its quests for relief in the Cnsoms Coinrt". As noted 
at the outset of this report, the SCM Jurisdictional problem has quite recently been 
decided (on an interim basis) by a recent decision of the Customs Court (C.R.D. 
78-2) but accompanied by a certificate of the Jurisdictional question-to the CCPA
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upon Interlocutory appeal. Undoubtedly the CCPA will eventually pass upon the 
issue. Obviously, this jurisdictional confusion is undesirable and should be 
corrected promptly by'clarification of f 516. It should not be unduly difficult to 
draft a limited revision of § 516 specifically keyed to rationalizing and harmoniz 
ing the above holdings.

Finally, proposed § 516(1) added by § 601 (g) of the bill (page 37, line 1) would 
grant to "any person adversely affected or aggrieved" an extremely limited form 
of judicial review for causes of action arising out of certain 8 516 proceedings. 
The Justice Department's analysis of this new provision is as follows:

"The provision is designed to permit persons who are adversely affected by 
decisions of the type which would be appealable by an American manufacturer, 
producer or wholesaler to institute an action in the Customs Court if the Ameri 
can manufacturer, producer or wholesaler prevails at the administrative level 
(subsection (b) (1) of §516) or determines to abandon the action after exhaus 
tion of the administrative process."

If it is desirable to grant the sort of "limited judicial review" contemplated, it 
appears to us that a more logical place to do so would be to invest such jurisdic 
tion in the new "residual" jurisdiction of the Customs Court.

§602(a) of the bill (page 38, line 23) would amend 19 USC 1514(b) (1) by 
re-defining the persons entitled to file protests as follows:

"Except as provided in sections 485(b), 516 and 557(b) of the Tariff Act of 
1930, as amended, protests may be filed with respect to merchandise which is the 
subject of a decision specified in subsection (a) of this section by (a) the im 
porters or consignees shown on the entry papers; (b) any person paying any 
charge or exaction; (c) any person seeking entry or delivery; (d) any person 
filing a claim for drawback; or, (e) any authorized agent of any of the persons 
specified in (a) through (d)."

We support this provision, which clarities in a useful fashion the operation 
of the present law and tends to eliminate certain repetitious litigation of a highly 
technical nature.4

It is suggested that this provision could be improved by language pertaining 
to a successor corporation, a trustee in bankruptcy, or any other authorized party 
winding up the affairs of a dissolved or defunct corporation. Litigation has re 
sulted in several instances from the filing of protests by such parties.

The second paragraph of the proposed amendment to 19 USC 11514 (b) (1) adds 
language authorizing a surety (on a Customs entry bond) to file a protest if the 
insured has failed to file a protest (page 39, line 11). The surety may file protests 
within, 90 days of the date of liquidation or 90 days from the date of "notice of 
delinquency", whichever is later (page 39, line 16).

The surety must certify that it is not filing the protest "on behalf of another 
party who is entitled to flic a protest but because of mistake, inadvertence, or 
misunderstanding failed to file a protest within the time specified in snbpara- 
graph (2) of this subsection." (page 39, line 16). The surety's recovery on the 
protest (either administratively or before the Customs Court) is limited to the 
amount of duties it paid (page 89, line 23).

Under present law, sureties may neither file protests, nor institute actions In 
the Customs Court, nor be subrogated to the rights of the original importer. We 
believe the new provision will improve the administration of justice and sup 
port it

$ 602(b) of the bill (page 40, line 1) would amend 19 USC 11514(a) to specify 
that a protest against the liquidation does not include a protest against the other 
types of decisions specified in this paragraph. We oppose this provision. Tradi 
tionally, and in the interests of'justice, a protest need not be drawn with great 
technical precision and it is sufficient if the protesting party adequately identifies 
the merchandise involved and calls the attention of the Customs officials concerned 
to the decision or determination claimed correct by the protestant. The proposed 
provision would tend to defeat the administration of justice, since aii importer 
might otherwise adequately meet the requirements for protesting the classifica 
tion, value, etc., but if he specified be is protesting the "liquidation" (even by 
inadvertence) he would be "out of court". We believe that efforts of this nature 
to place limitations or constraints upon the liberal construction of protests should 
not be favored.

Title VII of the bill (page 40, line 6) contains a number of technical and 
conforming amendments, which are adequately described in the Justice Depart-

«Reference to "f 485(b) of the Tariff Act of 1980" (19 USC 1485(b)) appears to be • 
•drafting error.
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ment's analysis. We have no objection to any of these amendments, with the 
exception of § 706 (page 41, line 18) which would amend 28 USC 1751 by adding 
a paragraph to the effect that a clerk or deputy clerk of the appropriate District 
Court shall be the acting, clerk of tine Customs Court when the Customs Court 
la sitting in such district (excepting the Southern and Eastern Districts of 
New York). The practice has been for many rears that the court reporter ac 
companying a judge of the Customs Court on circuit acts as the clerk for 
purposes of the particular outport trial or bearing, and it to believed that this 
informal machinery has worked welL 

Respectfully submitted.
DOITALD W. PALET, Esq. 

(For the Committee on Customs Law, 
New York County Lawyers' Association).

Mr. PALET. Mr. Chairman, I am pleased to be here today I have 
been involved in the practice of customs law over the past 27 years. 
Daring that time, I was president of the Association of Customs Bar 
and I am also presently a member of ̂ the Standing Committee on 
Customs Law of the American Bar Association.

I appear today on behalf of the New York County Lawyers Asso 
ciation as chairman of the committee on customs law. My colleague, 
Mr. Norman Schwartz, who is chairman of our subcommittee on S. 
2857, is here with me today.

We will try to answer any questions you may have.
The New York County Lawyers Association has a larger number 

.of members than any other local bar association in the United States.. 
A substantial number of the attorneys who appear before the U.S. 
Customs Court are members of our association. Our committee is made 
lip of members who have been affiliated with the Department of Jus 
tice, the Customs Court, and the private bar.

The Committee on Customs Law of .the New York County Lawyers 
Association opposes passage of S. 2857 in its present form, although 
we endorse the general purposes of the bill. We find the following 
provisions particularly objectionable for the reasons set forth in our 
statement.

I would like to highlight them as follows:
On page 4, line 3, section 802 of the bill would add a new section 

1581 to 28 U.S.C. Attempting to vest exclusive jurisdiction in the 
Customs Court over "all civil actions against the United States * * * 
directly affecting imports". The third paragraph of proposed new 
28 U.S'.C. 1581 states (page 4, line 17):

Nothing in this section shall be construed to create a cause of action, or to 
permit the maintenance of a suit not otherwise authorised if-law.

Parenthetically, we feel that there are instances where the right to 
maintain a cause of action has been created. We feel that some further 
clarification of the quoted language is mcessary.

Section 302 of the bill would further add a new section 1583(a) 
to 28 U.S.C. (-page 5, line^lS). We oppose tie language use to create 
this "residua] cause of action", although we-support the concept.

Also in section 302 of this bill, proposed new 28 U.S.C. 1583 (page 7, 
line 17) would exclude from judicial review certain rulings of the 
Secretary of the Treasury.

Also in section 302-of'the bill, proposed new 28 U.S.C. 1592 would 
allow the Government too-broad a right of counterclaim in Customs 
Court litigation, thus inhibiting a citizen's right to prosecute his or 
Rer case. ""
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The last sentence of proposed new 28 U.S.C. 2636 as covered in sec 

tion 402 of the bill (page ID, line 17) would arbitrarily and without 
reason exclude financial loss from the concept of language, us set forth 
in our statement which we have submitted to the committee for the 
record.

I would like to add to the prepared part of our statement, Mr. Chair* 
man, to say this. Lest we create the false impression that 8. 2857 is 
without merit, I would like to take a few moments to point out those 
provisions which we feel are favorable and will serve to improve the 
judicial machinery of the U.S. Customs Court.

They are as follows:
First, we are in full agreement with the stated purpose of section 

101 in title I.
Second, the provisions of section 1582 and 2648 (a) which grant ad 

ditional powers to the U.S. Cubioms Court, including injunctive relief.
Next, the provisions of section 2643(b) which provide for remand 

where the plaintiff has shown that the original action by the Customs 
Service was incorrect.

Item 4, the provisions of section 2681 which expand the standing of 
persons entitled to commence an action and particularly, the inclusion 
of language referring to agency action as defined in section 551(13) 
of title V, United States Code.

Item 5, the concept of section 1591 which provides for transfer of 
penalty cases to the U.S. Customs Court, although we are not in agree 
ment with the language on page 11, lines 2-6 which read, "the case 
shall be transferred only if the district court determines that the case 
involves a substantial question other than the amount of any penalty 
involved as to the proper classification or valuation of imported mer 
chandise or the rate of duty imposed."

Finally, item 6, the provisions of section 1593 which provides for 
the transfer of cases between the district court and the U.S. Customs 
Court where the wrong forum was chosen.

We feel these are highly commendable items and we are in favor of 
passage of those provisions.

Thank you, Mr. Chairman.
Senator DECONCINI. Thank you very much, Mr. Paley.
I will have to go to the floor to vote. I will leave you to answer ques 

tions from Mr. Altier.
Were you here when the AFL-CIO testified this morning?
Mr. PAUET. Yes; I was.
Senator DECOXCINI. Did you note that they had an objection about 

workers representatives not being provided the ability to sue in the 
Customs Court? Do you have any comment on that?

Mr. PALEY. I would like Mr. Schwartz to comment.
My off-the-cuff feeling is that their interests are probably a little 

more remote and should be more directly connected.
Mr. SCHWARTZ. Mr. Chairman, this boils down to the question of 

the residual cause of action and those parties which are entitled to 
take advantage of the residual cause of action.

As we tried to point out in our prepared statement, traditionally 
the Customs Court's jurisdiction has been limited to those specifically 
connected with the import. The importer, the broker, the drawback 
claimant—these are what I am talking about. The question is: Is
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there a large group of citizens who should be entitled to maintain an 
action of some sort in the Customs Court who cannot claim a direct 
connection with the import? We feel that it is a good concept and 
it would improve the judicial machinery if, for instance, under certain 
carefully defined and limited circumstances, consumer groups could 
come in and sue against customs decisions and labor unions could 
come in and sue against customs decisions.

Senator DECONCINI. Mr. Altier ?
Mr. ALTIER. In your prepared statement, you indicated that you 

opposed the substitution of the complaint for the summons which is 
the current procedure.

We received testimony earlier today from Mr. Vance which in 
dicated or suggested the use of the summons or the complaint with 
the ultimate decision being left with the rules of Customs Court.

I believe you addressed that in your summary. Could you pro 
vide us with some further background or commentary as to your 
recommendation ?

Mr. SCHWARTZ. Mr. Vance has taken the position on behalf of the 
Association of Customs Bar that it should be up to the Customs Court 
to determine a particular action as to whether a summons or com 
plaint should be filed.

Our present position is that we would prefer that the present pro 
cedure, which provides for summons across the board, should be re 
tained. We think that has worked well.

I would not prefer to see any tinkering with that at the momment.
Mr. PALBY. I agree with that statement. The summons has served 

to initiate the action. There are many cases in the Customs Court 
which never come to trial for which I feel a complaint is not war 
ranted or justified because the cases will be disposed of in line with 
a test case which will be tried.

I agree that it. is necessary to have a complaint for the test case, 
but I do not feel it is necessary to, indulge in all of that additional 
work, and detail where the case itself and where the individual im 
portation would not be the subject.

Mr. ALTIER. I see.
Also in your -prepared statement, you indicated that you were 

concerned about the Government's broad right to counterclaim the 
Customs Court litigation.

Mr. PALBY. Yes. • .
Mr. ALTIER. Do you think it would chill the citizen's right to try 

his or her case before-the Customs Court? Last Friday we had testi 
mony-from the ABA and they suggested that perhaps after a series 
of questions between us and them, they felt that there could h* cer 
tain limitations placed on this right.

Do you have any comments on that? Or are you still opposed to the 
use of counter-claim ?
. Mr.- PALEY. In our more detailed discussion, we have stated that it 
should at most be limited to the particular transaction involved. I 
would like, however, for Mr, Schwartz to comment on that if he would.

Mr. SCHWARTZ. We feel that if you allow the Government to counter 
claim on a particular import transaction which may be totally remote 
from the importation before the court, then, in effect, the Government 
may be able to frighten the potential claimant right out of court For
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instance? ypu may have an importer who may owe the Government, 
according to the Government, $20,000 in demurrage charges on some 
importations that occurred years and years ago and nothing to do with 
the suit before the court. Under the bill as it is now written, if the man
chooses to file a complaint against the Government in the Customs 
Court his attorney will have to remind him that he might be hit with 
that $20,000 claim. So, we feel that it should be related. If the govern 
ment is allowed to counter-claim—and there is probably a basic right 
in the government to be able to counter-claim if you look at it gener 
ally—we- feel it should be limited to those transactions which are 
before the court and the debts and obligations t;hat arise out of those 
transactions and none other.

Mr. ALTIER, According to Mr. Gerhart's study—I do not know 
whether you have been able to review it or not—there are only those 
who understand the customs administration beyond those who are regu 
larly involved, other than those who are importers, lawyers or brokers 
who are involved in customs matters.

It seems that this small group is somewhat insulated and ingrown 
and relatively unaffected by the developments in other fields.

Under the proposed bill, Customs Court would be granted power 
similar to other Article III courts. Tho subject matter of the Customs 
court would also be expanded. The subject matter of jurisdiction would 
also be expanded.. •

Have you sensed amongst your peers, a feeling that efforts to infuse 
the types of procedures that are provided for under the bill which 
would make the Customs Court more in line with the district court 
practice—that is, do you think there is an opposition caused by fear 
of expanding members of the Customs bar ?

Mr. PALET. I do not think that is really the problem. I can only 
speak for myself. From my standpoint, my only objection to making 
the Customs Court "the same" as any other court is that having spent 
the number of years that I have in going through the changes in the 
Customs Court, I still have the feeling, that the Customs Court is differ 
ent and it should be different in some respects from any other court, 
because the Customs Court has evolved from a body which is really a 
businessman's court. It is a special court created to sue the Government 
on claimed overcharges for assessment of duty. I think that the addi 
tion of more requirements from the procedural standpoint has in 
creased the inhibition of claims against the Government, the purpose 
for which the court was set up in the first place.

Mr. AiyriER. Dp you have any comments on the preliminary injunc- 
tive relief provision under the bill which states that financial loss shall 
not constitute the irreparable injury within the meaning of the 
subsection ?

Mr. SCHWARTZ. We are against it. "We feel that in 98 percent of the 
cases an importer's complaint is financial loss. He has a business to 
run. If the Government action is continued, then he will be bankrupt 
and out of business.

Mr. ALTIER. Would that be your sole basis ?
Mr. ScmvARTZ. There may be some instances where he may have 

some other kind of problem than financial loss. But in most of the 
cases, the irreparable injury is one to his bank account. So, we support 
the concept that there is a public interest in the collection of duties.
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There is a public interest in the collection of taxes. I believe that there 
is a general set against people being able to arbitrarily delay the col 
lection of duties and taxes. But set that to one side.

Now, consider the question of what constitutes irreparable iniury. 
If you arbitrarily exclude financial injury, then in effect, you nave 
thrown the whole concept of irreparable injury right out of the 
window.

So, the answer is perhaps a compromise along the lines we have 
suggested which I think we borrowed from Mr. Hertzstein and that 
is that provided all increased duties shall be paid except where in such 
circumstances payment of increased duties would represent irrepar 
able injury. 
• Mr. PALEY. I would like to add a comment, if I may.

In line with what I answered to the last question, it seems to me 
that I must look at the question in the context of the Customs Court 
and the fact that it is a businessman's court. It seems to me that if 
you are talking about irreparable injury when a company's financial 
life is at stake, that can be real irreparable injury without anything 
else being involved.

Mr. ALTTER. I have one final question. If permanent and temporary 
injunctive relief were provided in the bill, do you feel that the Customs 
Court would be able to handle these emergency-type situations with 
their main location being in New York City 1

Mr. SCHWARTZ. I would guess their increased caseload generated by 
this legislation may decrease the possibility of their ability to respond 
quickly to emergency situations.

Mr. PALEY. The consensus of opinion is that only time will tell. But, 
as of now, I feel that the Customs Court is equipped at the present 
time to handle emergencies and is ready, willing and able to go to the 
scene of the problem and is not that backlogged with work so that it 
is a time problem.

Mr. ALTDSR. Gentlemen, we want to thank you very much. Senator 
DeConcini had to go to the floor of the Senate. He-apologizes for hav 
ing to leave early. He also thanks you for your cooperation and your 
assistance.

This hearing is now adjourned.
[Whereupon, at 10:15, the committee was adjourned.],
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DOHTBTT AND MELAHH,

ATTOBNBY AT LAW, 
Bottom, If CMI., June 27,1978. 

Re Customs Courts Act of 1978—S, 2857. 
Hon. DBNRIS DECkmcna,
Chairman, BvbmmmittM on Ituprovetuntt in Jvdioial Jfoofrteery, Committee 

on the Judiciary, U.8. /Senate, Wa«Mftf ton, D.O.
• DEAR SIB: Enclosed find a comprehensive statement OB the Customs Courts' 

Act of 1978 by Mr. Doherty of this office. This firm is the only law firm in New 
England which regularly practices before the Customs Court. Mr. Doherty, 
who is now semiretired, has practiced before the Customs Court for more than 
85 yean. It is hoped that this statement will be of assistance to your Committee. 
In considering the Bill, S. 2857, which is currently pending before the 
Subcommittee.

It is hoped that some consideration will be given to the views of members of' 
the private Bar including those who do not practice in the New York City or 
Washington areas. Mr. Doberty's Statement will give your Committee the view 
point of an "outport" practitioner. I will not detail my own impressions of the 
Bill because I believe Mr. Doherty has more than amply touched upon the 
salient points; however I would like to make a few pertinent observations.

In my opinion the Bill has been drafted primarily by persons who are mainly 
concerned with the effects of the Bill on the Government's management of 
matters which may be contested in the Customs Court The Bill is replete with 
roadblocks and retributions for unsuspecting importers who have the audacity 
to challenge bureaucratic decisions which may affect the livelihood of the im 
porter and/or its employees. There is a substantial Washington bias in the 
Bill and little consideration has been given to due process to the individual 
Importer importing his merchandise throughout the various Ports in the United 
States. Most importations take place in the various Ports and not in Washington."

While it may be true that the individual claim of a modest importer to obtain 
refunds of duties may not be very important in terms of the overall trade1 
policy of the United States", it seems to me that fundamental due process re 
quires that each and every citizen ought to have hassle-free access to a judicial" 
forum anywhere in the United States, and not be compelled to pursue hii 
remedies solely in Customs Service Headquarters in Washington, D.O. Almost 
all of the procedural changes proposed will have the effect of diminishing the 
jurisdiction of the Customs Court, which is already inadequate, and at the 
same time throw more impediments in the path of an importer trying to correct 
what he believes to 'be an improper assessment of duties, or whatever relief 
he is seeking.

I note, for example, special emphasis Is given to the convenience of Federal 
Agencies in processing papers by initiating civil actions by means of Complaints. 
No consideration has been given to Importers pursuing their rights at Ports 
throughout the United States when they may not even have sufficient papers in 
front of them to draft a Complaint, as the files might be in distant Customs 
offices. . , ,

I also note that the Bill does not provide any mechanism to compel the Gov 
ernment to liquidate entries even in those instances where the District Director 
requires the payment of additional duties ns a .condition precedent to entry. 
See 19 C.F.R. 141.103. If you think that this is an academic exercise, I refer 
you to a case handled by this office. EtuteU StanflelA Dexter v. United Statet, 
78 Cust. Ct. ——, C.R.D. 77-1 (1977), copy enclosed for your ready reference, 
where the Court said that it did not have any authority to compel liquidations.

(259)
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The language of Judge Watson is very pertinent to your Committee's responsi 
bilities to see that importers receive due process:

". . . . It would appear that If the relevant Juriedictional ctatute satisfies 
the rudimentary constitutional requirements plaintiff's real argument is with the 
terms of the legislation and the final resolution of such a problem Is a matter 
within the special competence of Congress. Congress is the proper body to 
consider whether the existing limitations on the jurisdiction of the Court are 
possibly permitting the existence of inequities, which although they may not 
be unconstitutional, are nevertheless incompatible with our sense of fairness 
and the spirit of an impartial and equitable government of laws."

This bill does not change the Dexter situation one particle. It is very unfair 
of the Government to require an importer to pay duties which the importer 
believes to be excessive unless the Government is prepared to defend Us deci 
sion in a judicial forum. Your Committee should correct this injustice.

Also conspicuously absent from the Bill is a provision for interest on Judg 
ments obtained against the Government. I do not see any reason why the Cus 
toms Service should be any different from the Internal Revenue Service which 
pays interest on its Judgments when the monies have been deposited in advance. 
In many cases, Judgments in Customs cases do not enter for many years-after 
entry of the merchandise. The Importer loses the use of its money during the 
period and must also pay attorneys' fees. When he obtains a favorable Judg 
ment he receives refunds in deflated dollars.

Finally, I wish to leave your Committee with the thought that as an active 
practitioner before the Customs Court I firmly believe that ti<e Customs Court 
should hare increased jurisdiction. There are simply too many decisions made 
by Customs officials that are not subject to judicial review in any forum. One 
of the themes which permeates S. 2887, is an overall aversion to judicial review 
of bureaucratic decisions. This should not be permitted by the Congress. It is 
•a fundamental precept of our Government that all Governmental actions are 
subject to judicial review, and I see no reason why the U.S. Customs Service 
and related agencies should be immune from such review. To the contrary, 
my experience as a practitioner leads me to believe that there is a great need 
for such review. I have counselled too many clients who have expressed dissatis 
faction with the type of minimal Judicial review which is now permitted under 
the current jurisdiction of the Court. In an age of a "liberal judiciary", it is 
shocking to realize how little meaningful review there is of thousands of de 
cisions made by the Customs Service in its daily work. This is not to say that 
tlie Customs Service is any better or worse than any other Government agency. 
However, like all bureaucracies it will only respond to meaningful judicial 
review of its decisions.

I have had the benefit of reading Chief Judge Re's presentation to the Com 
mittee, and endorse his suggestion to immediately correct the present defects 
of the Court's jurisdiction, while examining new jurisdiction, in other areas 
in the future.

If you or anyone on your Staff is desirous of communicating with us on this 
Bill, we would be pleased to assist you in any way that we can. 

Very truly yours,
WILLIAM E. MELAHN.

DECISIONS OF THE UNITED STATES CUSTOMS GOUBT

U.S. CUSTOMS COURT 

. Nils A. Boe, Chief Judge
Paul P. Rao. Morgan Ford. Scovel Richardson, Frederick Land!?, James L. 

Watson, Herbert N. Maletz, Bernard Newman, and Edward D. He, Judges

Mary D. Alger, and Samuel M. Rosenstein, Senior Judges

Joseph E. Lombard}, Clerk
CUSTOMS BULKS DECISIONS
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(C.R.D.77-1) 
Russell Stanfleld Dexter v. United States

Jurisdiction 
Jvrisdiotion—All Writs Act

This court has no jurisdiction to grant relief to plaintiff in connection with 
entries of merchandise which have not been liquidated and regarding which 
protests have not been filed and denied. The All Writs Act, 28 U.S.C. { 1651 (a), 
grants power in aid of the court's existing jurisdiction under 28 U.S.C. I 1582 
and does not give the court power to compel anyone to do those acts such as 
liquidation and denial of protest which are a necessary prelude to the exercise 
of jurisdiction.

Court No. 76-3-00817
Port of Boston

[Plaintiffs motion to compel liquidation and determination of protest denied.]

(Dated January 11,1977)
Dohcrty and Hclahn (William E. Melahn of counsel) for the plaintiff. 
Her E. Lcc, Assistant Attorney General (Bernard J. Babb and Mark K. Neville, 

Ji., trial attorneys), for the defendant
Memorandum Opinion and Order

WATSO.V, Judge: This is the latest case to draw attention to the precise and 
narrow jurisdictional limits within which this court operates. In essence, plaintiff, 
wants the court to compel defendant to liquidate (within 15 days of the PKK 
posed order or 15 days of entry of the merchandise) all present and future entries-, 
of plaintiff's merchandise of the type involved in this action and to further 
compel defendant to act on any resulting protests within 15 days of receipt. 
In short, plaintiff wants defendant to do those acts which must be done in order 
for this court to obtain jurisdiction under 28 U.S.C. § 1582.1

Plaintiff seeks this relief to remedy what it considers a deprivation of due 
process of law brought about by defendant's failure to liquidate its entries untft 
long after plaintiff has paid the additional duties. Plaintiff characterizes the 
liquidations as purely ministerial acts which do nothing but delay judicial review, 
of the earlier substantive decision of the appropriate customs officer".

Plaintiff cites the All Writs Act, 28 U.S.C. $ 1651(a),* as the source from whicfr 
this court derives the power to grant it relief from the constitutional deprivation 
it claims.

The All Writs Act does not give this court jurisdiction to require anyone to- 
satisfy the preconditions of jurisdiction. It only gives the court instruments 
with which to effectuate existing jurisdiction. This is clear f:om the language 
of the act itself as well as from recent case law. In Matsushita Electric Indw 
trial Company, Ltd., et al. v. The United States Treasury Department ft al., 67 
Cust. Ct. 328, C.D. 4292 (1971), affd. 60 CCPA 85, C.A.D. 1086 (1973), cert 
denied, 414 U.S. 821 (1973), the plaintiff sought injunctive and declaratory relief 
in this court, with respect to a finding-by the Secretary of the Treasury that 
certain television sets imported from Japan were being sold at less than fair 
value, a finding which upon entry would make them subject to dumping duties 
under the Antidumping Act of 1921, as amended. The simple fact that the re-

1 2S r.S.C. 11582 In pertinent part reads as follow*:
(a) The Customs Court shall have exclusive Jurisdiction of civil actions Instituted 

by any person whose protest pursuant to the Tariff Act of 1030, as amended, has been 
denied, In whole or In part, hy the appropriate customs officer, • • •. 
*•*••• •

(c) The Customs Court shall not hare jurisdiction of an action nnless (1) either a 
protest hns been filed, as prescribed by section ,T!4 of the Tariff A^t of 1JWM>. as 
amended, and denied In accordance with the provisions of section 515 of the Tariff Act 
of 10.10. as amended, * • • and * * * all liquidated duties, charges or exactions hav» 
been mid at the time fhi> action \r, filed. 

•The All Writs Act, 28 U.S.C. 11651 (a) reads as follows:
Oi) The Snnreme Court and all courts established by Act of Coneress may Issue all 

writs necessary or aoproprlatc in aid of their respective jurisdiction and agreeabU 
to the usages and principles of law.
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quirements of 28 U.S.G. f 1682 were not met, l.e. no liquidated duties had yet been 
paid and no protest filed and denied, was held to preclude the exercise of juris 
diction by the court.

Plaintiff seeks to draw a distinction between the Matsvshita case, viewed as a 
complete avoidance of the steps of liquidation and protest and the relief sought 
here, characterized as being in aid of this action (76-3-00817) In which Jurisdic 
tion already exist* and is undisputed. But this action in reality oaly covers one 
specific liquidated entry and has no legal connection to the entries for which 
relief is sought As to those entries, the assertion of jurisdiction to issue the 
proposed order would bypass the liquidation and protest as certainly as was 
attempted in the Matsuthiia case. The Mattutluta rationale remains equally 
applicable here. Until the entrie* are liquidated and protests denied this court 
has no jurisdiction over them, not even by way of its jurisdiction over another 
entry of exactly the same merchandise.

Plaintiff also seeks to draw an analogy to the use of the All Writs Act by 
an appellate court to exercise jurisdiction over cases within its potential juris 
diction even though no appeal has been perfected. That, however, is a distinct and 
exceptional circumstance which comes about as a result of the supervisory 
powers of an appellate court and it is limited to those courts. See, for example, 
FTC v. Dean Foods Co., 384 U.S. 607 (1966). The general rule is that the All 
Writs Act does not enlarge the jurisdiction of a court. Benaon v. State Board of 
Parole d Probation, 384 P. 2d 238, 239 (C.A. 9 1967) cert, denied, 391 U.S. 954 
(1968).

In the absence of jurisdiction I do not reach the merits of plaintiff's claim 
that the lack of a time limit on liquidation is a deprivation of due process of 
law. Under these circumstances if plaintiff is to have its day in court it must 
be in a forum in which the acts of liquidation and protests are not jurisdic- 
tional prerequisites. In any event it is worth nothing that the Tariff Act of 1930, 
as amended, has withstood similar constitutional challenges before. Dart Export 
Corp, ct al. v. United States, 43 CCPA 64, C.A.D. 610 (1956). It would appear 
that if the relevant jnrisdictional statute satisfies the rudimentary constitutional 
requirements plaintiff's real argument is with the terms of the legislation and the 
final resolution of such a problem is a matter within the special competence of 
Congress. Congress is the proper body to consider whether the existing limitations 
en the jurisdiction of the conrt are possibly permitting the existence of in- 
equities, which although they may not be unconstitutional, are nevertheless in 
compatible with our sense of fairness and the spirit of an impartial and equitable 
government of Idws.

For the reasons expressed above, it is
ORDERED, that plaintiff's motion for an order compelling the defendant to 

liquidate all pending unliquidated entries filed by plaintiff covering merchandise 
manufactured by R. J. Draper & Co., Ltd., wherein defendant required a deposit 
of additional duties, within 15 days after entry of such order by the court, and 
to give notice thereof, and for an order requiring defendant to act upon any 
protest filed against said liquidations within 15 days of the filing thereof, and to 
give notice thereof by certified mail on the date of such action; and requiring 
defendant's counsel to report the status of each entry to the court within 30 days 
of such order, and for certain ancillary relief, pursuant to the All Writs Act, 
28 U.S.C. § 1651 (a), be, and hereby is, denied.

DOHEBTT AND MELAHN.
ATTORNEY AT IMW. 

Boston, Mass., June 27,1978.

CUSTOMS COTJBTS ACT OF 1978—S. 2857
SUBCOMMITTEE ON IMPROVEMENTS IN JUDICIAL MACHINERY OF THE 

SENATE COMMITTEE ON THE JUDICIARY

The following comments are made by one who has been an active practitioner 
of Customs law for over 35 years, and who has been closely associated with Cus 
toms matters for well over fifty (50) years.

A thorough knowledge and understanding of the administration of the Customs 
laws and regulations, and of the unique procedures customarily and necessarily 
Involved in Customs litigation is an absolute requisite to a proper evaluation of 
the context of a Bill such as this. The experience and advice of regular prac-
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titloners in the Customs field should be recognized and seriously considered before 
any such drastic action as is proposed here be enacted into law.

While I most certainly agree .that an expansion of jurisdiction for the United 
States Customs Court is much to be desired, I hesitate to adopt the proposed 
legislation as the means by which this is' to be done. Looking at the Proposed 
Bill as a whole it is replete with grants of Jurisdiction, on the one hand, and 
then voluminous and subtle exceptions thereto on the other. The overall picture 
appears to be a sham, a pretence at increasing the power and authority of the 
Court, and at the same-time effectively placing such limits upon that authority 
as to emasculate it. v -
Sec. 302 of the proposed bill

SECTIOWS 1581-1593. These sections purport to lay the ground for the basic 
jurisdiction of the Court, but they appear to be more detailed reetritdons stating 
what the Court cannot do, rather than an expression of what it may da Section 
1581, in the first paragraph, (as well as Section 1588) grants jurisdiction to the 
Court over actions "directly affecting imports" (whatever that phrase may hap 
pen to mean), and yet Section 1587 grants jurisdiction in cases involving "Re 
fusal to pay a claim for drawback", which directly affects exports, and only 
indirectly affects imports. The remaining three paragraphs in Section 1581 re 
duce the original grant of authority in such a manner as to insult the intelligence 
of the Court and the Customs Bar. • .

It should be remembered that the Customs Court has been in existence since 
1926 (Act May 28, 1926, cb, 411, sec. 1; 44 Stat. 669), and has been, an Article 
III Constitutional Court since 1956 (Act July 14,156; chap. 58?, ««*. 1; TO Stat 
532). Prior to 1926 the Court had been a reputable administrative bo».rd, The 
Board of General Appraisers (Act June 10,1890, eh. 407; 26 Stat 141), exercis 
ing quasi-judicial power and authority. The judges are, and have been over the 
years, as well versed in legal judicial principles, as any other Federal or State 
judges, and in addition have acquired a particular expertise in Cutsoms matters 
which other judges and general practicing lawyers have never been familiar 
with, and perhaps never will be. There appears to be an innate fear here, or else 
a complete lack of understanding, that a general grant of expanded authority 
must be curbed, for the judiciary and bar cannot be trusted to administer the 
law intelligently and in accordance, with just and equitable principles. •

The grant of full and complete legal and equitable authority in Section 1582 
is fine, yet why fear the establishment of the right to a jury in this Court? True, 
jury trials have never been held in the Customs Court but now 10 the time to 
establish such, especially in view of the expanded authority in Section 1591 to 
entertain suits involving civil penalties, forfeitures, etc. by transfer from a 
Federal District Court. The judges of the Customs Court in the past have been 
accustomed to sit in various Federal District Courts to assist in the work of 
these courts, and in so sitting have often presided over jury trials. They have 
acquired the knowledge and ability to handle jury cases so that this will not 
be foreign to them. If the Customs Court is to be truly an Article III Federal 
Court, it should have all the power and authority of one without undue 
restrictions.

According to the "Section-by-seetion analysis" of the Bill (page 5), Section 
1581 is intended to confer "residual jurisdiction" upon the Custom Ceurt, and is 
not to lie considered as a general grant of authority, but the restrictive Innemage 
in the last three paragraphs does not leave much "residue" over which the 
Customs Court might have jurisdiction.

The authority to review agency action, provided for in Section 1583, appears 
to be ample at first but the restrictive language in the last two paragraphs of 
Section 1583(a), and in Section 1588(e), (f), and (g) effectively cut this juris 
diction down to the shallowest type of review. No real review on the merits, or 
even a determination as to whether there was substantial evidence to support 
the agency action, may be made by the Customs Court Review is limited only 
to procedural matters, making the Court more like a football referee than a 

. judicial tribunal. If the Customs Court's authority and jurisdiction are to be 
expanded for the benefit of litigants, there should be a true expansion of juris 
diction, not a nominal one. The present limits of jurisdiction would be just as 
welcome as a hollow expansion such as provided here.

This is particularly true with regard to Section 1591 providing for review of 
penalty and forfeiture cases. Transfer of these cises from a Federal court won'rt 
not be necessary if the Customs Court could hold jury trial. The action could 
be initiated in the Customs Court Assuming that a truisfer Is necessary, how-
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ever, such transfer should be assured where It is desired by a party, and should 
not be subject to veto by the Government or by the District Court as provided 
for in the Bill.

The only real issue in any penalty case is whether or not there was a false or 
fraudulent intent on the part of the importer, and if so, what the amount of 
the penalty should be. To give the Government and the District Court veto 
power and the right to retain the case in the District Court if it does not involve 
a "substantial question, other than the amount .of penalty involved, as to the 
proper classification or value" of the merchandise is useless.

We feel also that the proposed amendments to Section 582 of the Tariff Act 
of 1930 by H.R. 8149, as reported in House Beport No. 95-621 of September 2$ 
1977, will be disastrous to importers. For the first time now we will have 
"negligence" inserted into the section as a ground for the assessment of penalties. 
Previously the negligence ground "was used by administrative fiat, for the inten 
tion of Section 592 has been, from the very onset, to penalize false and fraudu 
lent practices. Moreover, we believe that these amendments will cause the Cus 
toms Service to pursue more diligently the criminal provisions. Gross negligence 
may well be considered, for such wreckless and wanton action will supply an 
Intention to falsify. However, simple negligence, or inadvertence, should never be 
made a ground for penalties, especially such severe penalties as provided for 
in Customs legislation.

For many years, until Section 489 of the Tariff Act of 1930 was repealed in 
3953 (Act Aug. 8, 1953, ch. 397, Sec. 18(b); 67 Stat 517), the Customs Court 
had jurisdiction over petitions for remission of additional duties. These cases
•always involved the question of intention to defraud the revenue, and were heard 
«nd determined by the Customs Court exclusively. The Customs Court Reports 
are filled with these cases, where a large body of case law has developed because 
Of the large volume of such cases heard and determined by the Customs Court 
Therefore, not only is the expertise in the Customs Court for hearing such cases, 
but a substantial amount of precedents are available in the Court itself which 
would be of much assistance in the determination of fraud issues.. If need be, 
provisions for jury trials, as I have discussed above, could well be made in the 
event that it is decided such would be in order. With respect to the Government's 
desire for a jury trial in these cases, as referred to in the "section-by-section 
analysis", page 17, I would like to see some statistics as to bow often the Gov 
ernment insists upon jury trials when the defendant is willing to waive jury.

Section 1592, providing for set-off, counterclaim, etc., should forthwith be 
deleted from the Bill. To begin with, in very few cases, if any, would an importer 
owe the Government anything in connection with his imported merchandise. In 
all oases based upon a protest (except under Section 516, Tariff Act of 1930. as 
amended, relating to American manufacturer's petitions) it is a condition pre 
cedent to the right to file a protest that all duties and exactions assessed against 
the merchandise be pnid; otherwise the Court lacks the jurisdiction to entertain 
the case (28 U.S.C. Sec. 3582(c) (2)). No set-off or counterclaim could arise 
under these circumstances. Moreover, every entry of imported merchandise must

• be accompanied by a bond to guarantee the payment of all duties and exactions 
assessed thereon, assuring the Government that it will be paid, even should the 
importer become bankrupt. Also, under current Customs practice, nearly every 
importer avails himself of a privilege of immediate delivery of his merchandise, 
even before formal entry of the merchandise is made, all in accordance with duly 
promulgated regulations. Should an importer be slow in paying additional duties 
determined to be due, it is the universal practice of all District Directors to 
suspend import privileges until all past due bills are paid in full. This has been a 
very effective means of assuring the Government that duties are paid as they 
accrue. Again, under this system the chance for a long overdue bill to be out 
standing is negligible.

Since, according to the "section-by-section analysts" of this Bill, at page 19 
thereof, the provisions of Section 1592 are "designed to prevent the United States 
from asserting a claim, for example, for breach of contract, in a suit involvine the 
classification or valuation of goods," this provision for set-off, etc. is utterly

. worthless, and merely clutters up the Statutes. In a proper case, (and I am sure 
they are very few) the Government is adequately protected under current law to 
assure recovery of such sums as might be fund due from an importer, without 
having to add this provision to the Customs laws.

It also appears to border on harrassment of importers tq require such a pro 
cedure. It is extremely unfair for a Government agency, which has its own way 
from the beginning of an import transaction, and then has many years, ordinarily,



within which to consider its determination of value and classification, even two 
more years after a protest is filed, to later use the facilities of the Customs Court 
in order to obtain an affirmative judgment in its favor. The "section-by-section 
analysis", at page 18, informs us that under this provision if the Court should 
find that the classification or value, as liquidated, is incorrect, and that a higher 
rate of duty or a higher value found for the merchandise is applicable, it may 
enter a decision against the importer and in favor of the Government. The fre 
quency with which this occurs in customs practice is not great. True, it can 

. and does happen from time to time, but when it does, no undue burden is placed 
UIKUI the Government. Should'such a change in the law be made, however, an 
added hindrance would be placed before a dissatisfied importer. The prospect of 
having an affirmative judgment rendered against him should he wish to pursue 
his Protest in Court might, in many cases, cause him to hesitate as to whether or 
not to pursue his remedy. The cards already are stacked against him, with having 
to meet the time-honored dual burden of proof, having to overcome the presump 
tion of correctness of the District Director's decision on classification or .value, 
etc., not to mention having to wait possibly two years even AFTER his protest 
before receiving a decision from the District level, and worst of all, having to 
pay his duties in full and, then, after years of going through the Court, if he is 
successful, be entitled to a refund of the duties improperly assessed, without the 
benefit of receiving any interest on his money, and often receiving his refund in 
inflated dollars. Why make matters more difficult for him?
Sec. 402 of the proposed bill

Sec. 2631(b). Classification, appraisement, etc. (the usual issues tried in the 
court) involve matters personal to the importer—matters arising in con 
nection with his own Customs entries. How is this any different from income, 
or other tax, cases where the prime concern is that of the particular taxpayer 
involved, even though the issue may well «oncern every taxpayer in the Nation 
insofar as the law of the case is concerned. I see no reason at all why any other 
person should have a blanket right to intervene in customs cases any more than 
the general public should be allowed to do so in tax cases, or any contract or tort 
case, for that matter.

In appropriate cases in the past the Customs Court has been liberal in allow 
ing amicus curiae to appear, but only by filing briefs and arguing the case, not 
by taking an active part in the trial of the issues. In fact, however, amicus has 
had a part in assisting with the preparation of the case, furnishing witnesses, and 
other evidence, etc., and this has been satisfactory. I see no reason why it should 
be changed as suggested here.

I can see much room for abuse here. Any importer of similar merchandise, for 
example, could intervene in any case brought before the Court. In all likelihood, 
importers of similar merchandise would also be filing protests raising the same 
issue as in the ''test ca.se", as they have always done in the past. They would have 
the same right to proceed with their cases, and meanwhile the same right to 
suspend under the "test case" as they always have, awaiting the determination 

.of the "test case." Attorneys-with long "experience in the Customs Court nre well 
familiar with this practice and, I am sure, have no serious complaints about it

Moreover, such intervention would lead to longer and more protracted trials, 
adding to the expense of trial, particularly to the legal fees which would have to 
lie charged because of the additional work. If additional parties are allowed to 
participate actively in these trials, the cost of the transcript of evidence, alone, 
wilt undoubtedly increase because of a longer record. The longer record would 
also entail additional time in preparing briefs. It should be fully understood by 
those who will decide upon this legislation that eases in the Customs Court are 
almost never argued orally immediately upon the close of the evidence, but all 
argument is by way of written briefs, after a review of the evidence, the record 
and the exhibits, so that a transcript of the testimony is absolutely necessary.

Again, with regard to the proposal to allow intervention, I can see that many 
American manufacturers, producers, wholesalers, etc. (who already have, and 
will have, adequate relief by way of Section 516) will intervene in a great many 
cases brought by importers. This will undoubtedly prolong the trials, and cause 
excessive records, etc., again adding the cost, expense and legal services at* 
tendant upon such trials. Having in mind the relief afforded by Section 516 there 
is no need whatesoever for allowing this type of person to intervene in an 
ordinary Custom case involving an individual importer and the Government.

"Class actions" of the type suggested here (and there is no doubt that this 
is what this procedure will develop) have no place in customs litigation any more
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than In any other tax litigation. There are Adequate and complete remedies 
available to all persons who properly have an interest in customs cases, and they 
should be left to avail themselves of those remedies without being allowed the 
right to intervene in these cases. Would yon want t*e public to intervene in your 

'personal income tax case-4n your auto acddent ease—in your ease to recover 
on a private contract, etc.??? If GM brings suit against * supplier who allegedly 
overcharged OH, should the public, by class action, be allowed to intervene? 
True, it may reflect upon the eventual price of the Chevrolet or the Cadillac, 
just as the amount of duty may eventually be reflected in the price of the im 
porter's merchandise, but that is not the province of a consumer's class suit as 
I see it, Ralph Neder to the contrary notwithstanding.

SEC. 2632. This provision requires that no longer wHl suits in the Customs Court 
be commenced by summons, but by complaint Again, this appears to be tile sug 
gestion of persons wholly unfamiliar with the every day working of the Customs 
Court. No person possessing long familiarity with these cases would, or should, 
approve of this proposed procedure.

In every other type of litigation the entire cause of action delineating the 
plaintiffs claim and demand can well be set forth in one complaint and later be 
brought on for trial on that complaint. In tax cases, for example, an entire year's 
.tax liability can be determined in a single complaint (perhaps more than one 
year). In contract and in tort cases, all the rights and obligations of the parties 
can be settled on the basts of one complaint. In customs cases, however, we have 
the unique situation where each entry of merchandise constitutes a new, separate 
and distinct transaction, giving rise to a new, distinct and separate cause of 

.action with a distinct set of facts and circumstances separate and apart from 
each and every other entry. Hundreds, yes even thousands, of entries may be 
made by the same importer covering similar merchandise, 'and extending over a 
period of years, while this "test case" is moving through the Customs Court. 
Even as his case is being tried, an importer may still be importing the same type 

.of merchandise, and the District Director may still be appraising and classifying 
it in the same manner as he did in the "test case." During all this time the im 
porter will have to file protests to protect his rights against liquidations of 
entries in order to assure himself that in the event that he is successful at the 
trial, all his later entries will be in a posture where they can also be acted upon 
favorably, following the decision in the "test case."

Under such circumstances, the filing of a summons, in order to bring the 
matter before the Court, is a complete and adequate remedy. It does, in fact, 
keep the Issue alive for future determination if the time should ripen for such 

•action. The requirement of preparing a Complaint for each such entry is not 
only time consuming, and an unreasonable clutter of the recordkeeping of the 
Court, but also places an additional burden upon the Office of the Assistant 
Attorney General, forced to answer each Complaint in writing, file it in Court, 
and furnish a copy to the plaintiff or bis attorney. Anyone who has not been 
living with problems such as these for years, and who has not been active in the 
practice of Customs law, cannot properly understand or appreciate the situation, 
as Is evident from the draft of this proposed legislation.

The "section-by-section analysis" of this Bill, at page 21, recites that the current 
practice "encourages the commencement of a large number of cases of a pro 
tective nature." Pray tell, how otherwise is an importer to protest and protect 
himself from what he deems to be unfair and erroneous? Is it not the province 
of the Customs Court to act as a forum for just this type of action? Every law 
suit is commenced in order to "protect* the interests of the plaintiff, and Customs 
litigation is no exception. Any case that Is important enough to commence today 
with a Summons will be just as important to commence with a Complaint, and 
there is no reason to believe that "a large number of cases of a protective nature" 
will not still be filed in Court under this proposed legislation.

However, the requirement of complaint will, of course, add to the paper work, 
add to the time schedules of attorneys add to the fees for legal services, add to 
the paper work and time of the Assistant Attorney General's office staff, and add 
to the time of the Court clerks in entering and docketing the additional plead 
ings, etc. There will also be no substantial decrease in the number of entry 
packages required to be forwarded to the Court by the District Directors, and 
back again; no substantial reduction of "unnecessary paper shuttle" will be 
effected by this "Complaint" procedure. This is but a "pipe dream" of the 
uninitiated.



The present system works well—eTen as the older protest system worked well— 
and it should not be tampered with. There are many, I am sure (and I am one of 
them) who found the "protest system" prior to that in we now to be quite 
satisfactory, although many of the more recent practices such as discovery, and 
the requirement of an answer by the AMstant Attorney General are welcome 
improvements. The Customs Court has always been an "Alice In Wonderland 
Court", as the late well known Customs attorney, James Bevans, once informed 
us in the Saturday Evening Post, and because of its unique character the Cus 
toms Court has always stood out from the crowd, and always will, we hope. In- 
terference from without by those who think they are reforming, but in fact are 
only complicating the situation, has been a thorn in the side of the Customs 
Court and its practitioners for many years now. Those with long experience and 
extensive practice before this Court should be listened to seriously, and those 
who have but recently come to be aware of what the Customs Court is should 
be made to demonstrate not by theory, but by practice, what corrections or 
amendments should be made in this field, Such legislation as that proposed should 
not be hastily embraced.

Also, the broadening of the Statute of Limitations from 180 days to two 
years is uncalled for. Indeed, the two-year period within which the District 
Director may pass upon a protest is far too long. After all, how often does a 
District Director, in fact, change his original decision? Let us be frank and admit 
that it is very seldom. Surely it should not take two yean for him to say 
"I stand pat." Two weeks would be ample time, but we would settle for 90 days 
as it was formerly. The time between entry and liquidation is long enough; i.e. 
no time limit, and years can and often do elapse before liquidation takes place. 
Not until liquidation can the importer even begin to start the entry on the way 
toward a Court trial. After liquidation and protest filed against such liquidation, 
two years can elapse before there is action on the protest After denial of the 
protest 180 days is given within which to file a summons. The Bill seeks to in 
crease that to two years. Coupled with the time it will then take to process 
the case through the Court, engaging in discovery, depositions, etc., and it may be 
a very long time before the case gets to trial let alone reaches a final decision. It is 
obvious that justice in these cases is s-l-o-w, and under the proposed legislation 
will be even s-1-o-w-e-r. Provisions should be made for quicker action in customs 
cases, and not opportunities for slower progress.

SEO. 2636. In the proposed Bill, subsection (d) of this section ostensibly provides 
for injunctive relief, by authorising the Court to grant such if it finds that the 
petitioner "will otherwise suffer substantial irreparable injury, and the public 
interest so requires." Again we turn to the "analysis" (page 25) to find out what 
is meant here. We see that "financial loss, standing alone, will not constitute 
the type of injury (required before an injunction may be issued." How more illusory 
could this be? What is the nature of ANT loss if it is not financial? If it were 
not worth anrthtag to a plaintiff, would he spend bis bard earned money and 
waste his valuable time just to obtain the satisfaction of enjoining the Govern 
ment? If so we should spend more on mental hospitals, and less on our courts. 
Deleting financial loss from the concept of "irreparable injury" will only mean 
that injunctive relief will hardly ever be obtained in this Court If it is really 
Intended to grant injunctive power to the Court, the Bill should say so, 
and stop there. The law books are filled with cases in all courts from which 
proper guidance can be had as to when and when not to enjoin certain activities. 
The Customs Court and the Bar are both competent to understand this, and such 
a grant of authority should be given with this in mind. Again the Bill grants a 
right and then proceeds to cut it down to practically nothing.

SEC. 2639. Burden of proof, etc.: The well known aval burden is reiterated 
here and perhaps we can live with it as We have f cr years. However, the proposed 
tightening of the rule regarding Introduction of certain affidavits in value cases 
Is wholly out of order. For many years now a similar provision .has been in force 
and effect in such cases before the Customs Court, and without serious difficulty. 
Very few, if any, abuses have been brought to light, and I feel that if the Customs 
Court were asked, no serious objections would be made to the present procedure. 
He^e, again, the Bill adds further burdens to the importer. Under it. an importer 
desiring to introduce an affidavit 6f this type must affirmatively show that the 
Secretary of the Treasury or his duly authorized representative'abroad have been, 
or in fact would be, able to inspect the records of the affiant for the purpose of 
verifying the facts set forth. At present, such an affidavit may be allowed in 
evidence UNLESS the Government shows affirmatively that it has been deprived
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of this right of discovery. What is wrong with that? It has worked well for, years, 
and does not unduly burden the importer*nor the Government.

Also, the contents of the affidavit are provided for in a manner which again 
insults the intelligence of the Customs Court and of the Bar. If the Court, of its 
own initiative is unable to determine what should be a properly prepared affidavit 
under such circumstances, and has to be led by the hand of the legislature and 
be told what to consider as convincing evidence, then it does not deserve to be 
called a Court, least of all an Article III Constitutional Court. The "analysis", at 
pages 25-26,.discusses this in such a way as to give the impression that the 
Customs Court never knows what evidence in such affidavits is proper and what 
is not. Leave this up to the Customs Court to determine, unhampered- by legisla 
tion of this character. If you really believe that the Judges are incapable or can 
not be trusted, abolish the Court, not the rule of evidence.

Further, there seems to be great concern that just because a witness lives in a 
foreign country that is not sufficient reason to allow his affidavit to be introduced 
Into evidence. It is felt, It seems, that the witness should be brought to this 
country and placed on the witness stand to testify, rather than to allow such 
affidavits to be used. That, of course is very simple to do! The Court has no 
jurisdiction to subpoena such a witness. Even though the witness may do business 
with the importer and be well known to him, It is still is a heavy burden to request 
him to con?n to this country for that purpose. The expense of doing it is one thing 
to considfi, but not the only thing. Language barriers often hamper a witness of 
this type. I have had to employ an interpreter under such circumstances and use 
him during trial in order to obtain the witness's testimony. Believe me, It is not 
the most practical way to proceed; the results can well be more confusing than a 
well prepared affidavit, and the time consumed can be much too great.

Even in cases involving domestic witnesses, the long arm of the Court is not 
long enough to reach out to the entire country and subpoena witnesses. There are 
limits within which subpoenas are valid even within the United States. That is 
one chief reason why the Customs Court often transfers cases from one Port of 
entry to another while in the course of trial. Under current law (28 U.S.C. Sec. 
256(b)) the Customs Court may sit. in a foreign country to take testimony, but 
as a practical matter it is not the easiest thing to do, having in mind the 
sovereignty of each country and the question as to whether such might be offen 
sive to the country involved. Diplomacy must always be strictly considered 
whenever this is contemplated.

I am sure that the Customs bar and the Customs Court Judges are satisfied 
as to the current practice on affidavits, and suggest that it be left alone. Truly, 
when this proposal is coupled with that in Section 1592 allowing set-offs, etc. no 
sensible litigant would wish to invoke the aid of the Customs Court.

SEC. 2640. Here, again the scope of review of certain administrative orders 
is reduced to an absurdity. Excepting In the matter of anti-dumping and coun 
tervailing duties, this section provides for review only In accordance with 5 U.S.C. 
Sec. 706. which allows review only of procedure, or whether or aot the action 
of the administrative body was arbitrary or contrary to statute. No right is 
given to a complete review of the basis for the action, as to whether there was 
proper action taken in light of the evidence presented. What is there about such 
administrative bodies that makes them so sacrosanct? Such bodies more and 
more enter into our daily lives and affect business transactions involving' nearly 
all our citizens. Should they not also be made to "toe the mark" and submit 
their actions to the proper review of legally constituted Courts? I submit that 
they should, and that if any review be granted in matters of this type such 
review be of substance, rather than merely form.
Sec. 601 of the proposed bill

SEC. 516. Increasing the scope of Section 516, Tariff Act of 1930,.as amended, 
by allowing American manufacturers, etc. to contest countervailing and anti 
dumping duties, as well as exclusion of merchandise from entry, may well be in 
order. However, again, if the Court is to have Jurisdiction to review these cases, 
a full review is in order. Surely, the findings of the Secretary of the Treasury 
and of the International Trade Commission are no more sacrosanct than those 
of a District Director, especially when we consider the ultimate affect of effect 
of such decisions upon the party aggrieved. His rights can be jeopardized just 
as much by action of the Secretary or of the International Trade Commission 
as by those of a District Director, and a complete review of such action, inquir 
ing into the substance of the evidence as it affects the decision, is just as im 
portant to him in one case as In the other.
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Apparently Subsection (e)' df Section dl6, 'Tariff Act of 1980, as amended, is 
not affected by this Bill. Under that provision: "The consignee or his agent shall 
have the right to appear and be heard as a party in interest before the United 
States Customs Court." Yet, on the matter-of appeal, such a person-Is apparently 
deprived of a full appeal for Section 516(c)(4) as amended by Section 601 (d) 
of the Bill provides that "any person . . -. adversely affected-by a decision under 
Section 516(b) (1) and (c) is entitled to judicial review as provided In subsec 
tion (i) of this section:" A limited .review is-called for here, not a complete 
review of substance as well as form. Under present law such a party in interest 
has a full and complete review, and this should continue.

Finally, with respect to section 601 Section 516(g) as amended by Section 
<»0l(f) of the Bill provides:

"Upon final disposition of the action, all entries the liquidation of which was 
or should have been suspended shall be liquidated, or if necessary, reliquidated, 
in accordance with the final decision."

This is completely at variance with Section 514(a), Tariff Act of 1930, as 
fl men (led, which has always been soVthat all liquidations not properly protested 
shall become final and conclusive after the protest period has passed, the Gov 
ernment, as well as the importer, is then precluded from reopening the entries 
(except for fraud), but this language appears to give the Government the right 
to open up such entries even though they were not properly protested. Adequate 
provisions are in the bill for a suspension of such entries as the Government 
wishes to suspend, and the entries which have thus been suspended should, and 
1he.v alone should, be subject to liquidation or' ^liquidation here, not those 
which "should have been suspended!', but were not in fact.
Sec. 602 of the proposed bill

For the same reccon, it'is submitted that under section 602(a) of the BID, If 
it be determined that a surety be allowed to file a protest, such a protest should 
be filed within the regular statutory time limit of 90 days, without the extension 
provided for in this section. Even with what appears to be a safeguard against 
collusion between a surety and an Importer, where the importer failed to file a 
protest on time, this leaves too wide open a gap for an Importer to prevail upon 
his surety to file a protest for him, after the statute of limitations as to him has 
been tolled. If a surety desires to be heard In this manner, he should be as alert 
as the importer, and see to it that he is notified of liquidations as they are made. 
After all, the posting of liquidations at the Customhouse are public notices, 
binding on all parties interested, and no exceptional privileges should be granted 
to anyone who is aware of the possibility that he might be Involved. A surety 
may not in fact discover the liquidation for many months, even years after it 
was posted, and thus unduly postpone the final liquidation, contrary to the law 
and spirit of Section 514(a).
Sec. 706 of the proposed bill

This section, amending 28 U.S.C. Sec. 751 is completely unnecessary. It provides 
that where the Court Bits outside the New York area, the clerk of the Federal 
District Court, or. a duly authorized deputy, shall act as clerk for the Customs 
Court. Again, this is a provision suggested by one not at all familiar with the 
Customs Court. When the Court is on circuit, it has been the custom to have 
the Customs Court reporter act as clerk, and this has been completely satisfactory 
to my knowledge.

A court reporter is absolutely necessary at .the trial of a •Customs case, and the 
reporters used by this Court have a very special training in their field. Because 
of the many very technical matters which enter Into the trial of a Customs case, 
there are many reporters other than Customs Court reporters who might not be 
familiar with the terminology and technical details of the testimony usually 
tnken before this Court. The reporters used by the Customs Court are well 
experienced in this field and are highly capable. It is a MUST that they travel 
with the Court, and we know of no objections made by them that acting as clerk
•at the same time is an undue burden upon them.

In addition, the Customs- Court often does not sit at a location where a 
Federal District Court clerk would be available. The Customs Court does not 
necessarily sit in a Federal District Court building, but very often may be many

•miles from one.
There is a much more practical provision which I would like to see inserted 

in a Bill such as this, and I believe that mo.it regular practitioners in cities 
'distant from New York would appreciate it. Tor the purpose of filing papen)
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with the Customs Court, the District Directors of Customs throughout the- 
Nation, or their duly authorised designees, should be authorised as Deputy 
Clerks of the Customs Court to accept for filimg, on behalf of 'the Court, all 
papers required to be filed therewith. This would afford litigants at the so-called 
"outports" the same time opportunities for filing as are afforded to those prac 
ticing in New York, without having to rely upon postmarks, etc. in order to prove 
that their papers were filed on time.

There is a precedent for this. In Massachusetts, the Land Court (a court of 
general jurisdiction in its field throughout the entire Commonwealth of 
Massachusetts) having its headquarters and a clerk's office in Boston, has 
deputised each Register of Deeds in each County throughout the Commonwealth 
to accept any and all papers required to be filed with the Court. Filing with the 
Register of Deeds in any County constitutes filing with the Land Court, and it 
works well. This should be given serious consideration. 

Very truly yours,
WALTEB B. DOHIBTT, Jr.

A BILL— To clarify and revise various provisions of title 28 of the United States 
Code relating to the judiciary and judicial procedure regarding judicial review 
of international trade matters, and for other purposes. 
Be it enacted by the Senate and House of Representatives of the United

States of America in Congress assembled, That this Act may be cited as the
"Customs Courts Act of 1878".

TITLE I—
DECLARATION 0V TOVFOSB

Sco. 101. The Congress declares that the purposes of this Aet are (1) to 
provide for a comprehensive systesa ef judicial review of matters directly affect 
ing imports, utilising, wherever possible, the specialised expertise of the United 
States Customs Court and Coart of Customs and Patent Appeals, and the opportu 
nity for ensuring uniformity afforded by the national jurisdiction of these courts ; 
(2) to prevent jnrisdietional conflicts in civil actions directly affecting imports 
due to the present ill-defined 4brlsion «f jurisdiction between the district courts 
and the customs courts; (3) to provide expanded opportunities for judicial 
review of actions directly affecting Imports ; «nd, (4) to grant the customs courts 
plenary powers possed by other court created under article III of the Constitution.
TITLE II— COVFOSTTION or THE CUSTOMS Comrr AHD ASSIONMEHT or JUDGES TO

OTHES OOUBTS
SEC. 201. Section 251 of title 28, United States Code, is amended by striking out 

the first and second paragraphs of such section and inserting in lien thereof the 
following;:

"The President shall appoint, by and with the advice and consent of the Senate, 
nine judges who shall constitute a court of record known as the United States 
Customs Court. Such court Is hereby declared to be a court established under 
article III of the Constitution of the United States.

"The President shall designate one of Hie judges, under seventy years of age, 
to be the chief judge of the court. The judge so designated shall continue to serve 
as chief Judge until he reaches the age of seventy and a new chief judge is 
designated.".

SBC. 202. (a) Subparagraph (t» of section 2M of title 28, United States Code, is 
amended by striking <out all that nffpeavs after the word "duties", and inserting 
in lien thereof the following : *in any -circuit, 'either tn a court of appeals or dis 
trict court, upon -presentation >of 'a certificate of necessity by the chief judge or 
circuit justice of the circuit wherein the need arises.".

(b) Snbparagraph (d) of section 3*8 of title 28, United States Code, Is amended 
so as to read as follows:

"(d) The chief judge of the Custom* Court may, upon presentation to him by
the chief judge of the Court of Customs and Patent Appeals or the chief judge
of the Court of Claims of a certificate of necessity, designate and assign tempo 
rarily any judge of the Customs Court to serve as a judge of the Court of

' Customs and Patent Appeals or the Court of Claims."
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TITLE III—JtnusDicnoic or roc CUSTOMS COURT

Sec. 301. Sections 1681 and 1582 of title 28, United States Coda, are repealed. 
SEC. 302. Chapter 95 of title 28, United States Code, is amended by inserting 

the following new provisions:
"Sec.
"1581. Questions Involving Imports.
"1582. Powers generally.
"1583. Final agency action.
"1584. Appraisal and classification.
"1585. Exclusion of goods from entry or delivery.
"1586. Charges or exactions.
"1587. Refusal to pay a claim for drawback.
"1588. Liquidation or rellqnidatlcn of an entry or a modification thereof.
"1589. Refusal to reliquidate CD entry.
"1590. Section 516 of the Tariff Act of 1930, as amended.
"1591. Civil penalties, forfeitures, suits to recover on a bond and recovery of

customs duties,
"1592. Set-offs, demands, counterclaims. 
"1593. Cure of defects.
"§1581. Questions involving imports

"The Customs Court shall possess exclusive jurisdiction, except as otherwise, 
provided by law, over all civil actions against the United States or against any 
officer or agency thereof directly affecting imports which arise under the Constitu 
tion, laws, or treaties of the United States.

"This section does not confer jurisdiction upon the Customs Court to entertain 
n civil action in which jurisdiction is precluded by the terms of a provision of 
this chapter or of any other law which specifically confers jurisdiction only over 
certain types of civil actions belongng to the same category.
"§ 1582. Powers generally

"The Customs Court shall possess all the powers in law and equity of, or as 
conferred by statute upon, a district court of the United States, including, but not 
limited to, all the powers of a district court for preserving order, compelling the 
attendance of witnesses, and the production of evidence.
"g 1583. Final agency action

"(a) The Customs Court shall possess exclusive jurisdiction, except as other 
wise provided by law, to review final agency action of any agency of the United- 
States which directly affects imports into the United States.

"For purposes of this section, the terms "agency", "agency action", and "final 
agency action" are utilized in the same manner as those terms are utilized in 
sections 551 and 704 of title 5, United States Code.

"(b) The Customs Court shall possess exclusive jurisdiction to review advice, 
findings, recommendations, or determinations of the International Trade Com 
mission pursuant to sections 131, 201, 203, 301, 406, and 503 of the Trade Act 
of 1974, and 22 of the Agricultural Adjustment Act, as amended, after the deci 
sion of the President has become final.

"(c) After the decision of the President has become final, the Customs Court 
phall possess exclusive jurisdiction to review actions of the'Office of the Special 
Trade Representative pursuant to section 301 of the Trade Act of 1974 solely 
for the purposes of determining the procedural regularity of those actions.

"f d) The Customs Conrt shall not possess jurisdiction of—
"(1) any civil or criminal action arising under the antitrust laws of the 

United States:
"(ii) any civil or criminal action arising under the Shipping Act of 1916, as 

amended;
"(iii) any action relating solely to labor-management relations, actions affect-, 

in? personnel, or actions alleged to be in violation of any statute forbidding dis 
crimination in employment:

"(iv) any action arising solely under the Freedom of Information Act or 
the Privacy Act:

"(v) any action arising under section 305 of the Tariff Act of 1930, as 
amended; or
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"(vi) any action involving a function vested by law in the Department of 

Energy, including but not limited to the Emergency Petroleum Allocation Act.
"(e) In any case involving a challenge to a discretionary decision of the Presi 

dent or his delegate, rendered pursuant to the authority granted to him by any 
law relating to international trade, the court shall determine whether the deci 
sion was authorized by law and adopted in accordance with the relevant proce 
dures. The court shall not determine whether the particular course of action, 
decided upon by the President or his delegate is appropriate under the 
circumstances.

"(f) Neither the Customs Court nor any other court shall review any advice- 
relating to classification, valuation, rate of duty, marking, restricted merchandise., 
entry requirements, drawbacks, vessel repairs, and the like issued by the Secre 
tary of the Treasury or his delegate to nmnters of the public or members of the- 
Customs Service prior to an importation of gr»ods of the type to which the advice- 
relates.
"§ 1584. Appraisal and classification

"The Customs Court shall po-w». ft '• \j^ j irMi'-tion of civil actions which 
Involve the appraised value or tb»- rUipj^r-..-D nf imported merchandise, and! 
the rate and amount of duties charK«-«lw;i;<«ii iriij*«rts.
"8 1585. Exclusion of goods from entry or delivery

"Except as otherwise provided hy law, the Customs Court shall possess- 
exclusive jurisdiction of civil actions which involve the required redelivery of 
imports pursuant to the terms of an entry bond or the exclusion of imports from 
entry or delivery under any provision of the customs laws, or pursuant to action 
taken by the Customs Service not taken upon the request of or at the direction 
of a court or another Federal agency (except the exclusion of imports alleged 
to be pornographic).
"§1586. Charges or exactions

"(a) Except as otherwise provided by law, the Customs Court shall possess* 
exclusive jurisdiction of civil actions which involve the imposition of any charge, 
fee. or other exaction imposed upon importation.

"(b) Except as otherwise provided by law, the Customs Court shall possess 
exclusive jurisdiction of civil actions which involve a decision of the Secretary of 
the Treasury, imposing any fee, charge, tax or other exaction, other than customs 
duties, upon any vessel, aircraft, or other instrumentality of international 
commerce which enters into the customs territory of the United States.
"§ 1587. Refusal to pay claim for drawback

"The Customs Court shall possess exclusive jurisdiction of civil actions involv 
ing a refusal to pay a claim for drawback.
"§1588. Liquidation or reliquidntion of an entry or modification thereof

"The Customs Court shall possess exclusive jurisdiction of civil actions in 
volving the liquidation or rellquidation of an entry or a modification thereof.
"§ 1589. Refusal to reliquidate an entry

"The Customs Court shall possess exclusive jurisdiction of all civil actions- 
Involving the refusal to reliquidate an entry under section 520(c) of the Tariff 
Act of 1930, as amended.
"§ 1590. Section 516 of the Tariff Act of 1930. as amended

"The Customs Court shall possess exclusive jurisdiction over all civil actions 
instituted pursuant to section 516 of the Tariff Act of 1930, as amended.
"§ 1591. Civil penalties, forfeitures, suits to recover on a bond, and recovery 

of customs duties
"(a) The Customs Court shall possess jurisdiction upon transfer from * 

district court, over any civil action involving imports instituted by the United- 
States to (1) recover a civil fine or penalty or enforce a forfeiture imposed under 
any revenue statute .administered by ..the Customs Service, or (2) to recover 
upon a bond, relating to the importation of merchandise, required by the laws of 
the United States or by the Secretary of the Treasury, or (3) to recover customs 
duties.

"(b) A defendant or defendants may transfer a case referred to In subpara- 
graph (a) of this-section by fi'insr in the district court in which the action is 
pending a notice of a desire to transfer.
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"(c) The notice of desire to transfer shall be Sled within thirty days after 

the service upon defendant of a copy of the complaint.
"(d)(l) Upon receipt of a notice of a desire to transfer, the district court 

shall determine whether the action is of the type defined in subparagraph (a) of 
this section. If so, the district court shall order the transfer.

"(2) If the case is of the type referred to in paragraph (a) (1) of this section,, 
the United States shall be afforded an opportunity to object to the transfer and, 
if the United States objects, the case shall be transferred only if the district court 
determines that the case involves a substantial question, other than the amount of 
any. penalty Involved, as to the proper classification or valuation of imported 
merchandise, the rate of duty imposed upon imports or any other matter relating, 
to the importation of merchandise which is within the sole responsibility of the- 
Department of the Treasury. The decision of the district court to transfer or 
not to transfer a case shall be final and conclusive and shall not be reviewable 
on appeal or otherwise, except on appeal from a final judgment on the merits.

"(e) Within ten days after the issuance of an order of transfer, the clerk 
of the district court shall transmit copies of all pleadings and documents to/ 
the Customs Court. '

"(f) Upon receipt of the copies of the pleadings and documents, the action 
shall be heard by the Customs Court, sitting without a jury, and unless the 
parties otherwise agree, shall proceed in the district in which the action was first 
instituted, as if the case had been instituted in the Customs Court in the first 
instance.

"(g) In any suit transferred to the Customs Court pursuant to this section; 
the provisions of sections 2461, 2462, 2463, 2464, and 2466 of title 28, United 
States Code, shall be applicable where relevant.
"§1592. Set-offs, demands, and counterclaims

"The Customs Court shall have jurisdiction to render judgment upon any set- 
off, demand, or counterclaim asserted by the United States which arises out of 
the same import transactions before the court.
"§ 1593. Cure of defects

"(a) If a case within the exclusive jurisdiction of the Customs Court is filed 
in a district court, the district court shall, if it be in the interest of justice, 
transfer such case to the Customs Court, where the case shall proceed as if it 
had been filed in the Customs Court on the date it was filed in the district 
court.

"(b) If a case within the exclusive jurisdiction of a district court or a court 
appeals is filed in the Customs Court, the Customs Court shall, if it be in the- 
interest of justice, transfer suoh case to the appropriate district court or court 
of appeals where the case shall proceed as if it had been filed on the date in 
which it was filed in the Customs Court.".

TITLE IV—CUSTOMS COURT PROCEDURE
Sec. 401. (a) Sections 2631, 2632, 2633, 2635, 2637, and 2638 of title 28, United- 

States Code, are repealed.
(b) Section 2C34 of title 28, United States Code, is redesignated as sectioa 

2638.
(<•) Section 2C36 of title 28, United States Code, is redesignated as section 

2642.
(d) Section 2039 of title 28, United .States Code, is redesignated as section; 

2(545.
SEC. 402. Chapter 169 of title 28, United States Code, is amended by inserting, 

the following new provisions:
"Sec.
"2631. Persons entitled to commence a civil action. 
"2632. Commencement of a civil action. 
"2633. Customs Court procedure and fees. 
"2634. Filing of official documents. 
"2635. Time for commencement of action. 
"2636. Exhaustion of administrative remedies. 
"2637, New grounds in support of a civil action. 
"2638. Notice. 
"2639. Burden of proof; evidence of value.
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"2840. Scope and standard of review.
"2641. Witnesses; inspection of documents
"2042. Analysis of Imported merchandise.
"2643. Relief.
"2644. Decisions; findings of fact and conclusions of law; effect of opinions.
"2645. Retrial or rehearing.
"2646. Precedence of American manufacturer, producer, or wholesaler cases.
"8 2631. Persona entitled to commence a ciril action

"(a) Except in those civil action,? specified in sections 1584,1688,1586, 1587, 
1588,1589,1590, and section 516 of the Tariff Act of 1930, as amended, a civil ac 
tion may be instituted in the Custotis Court by any person adversely affected or 
aggrieved (within the meaning of auction 702 of title 5, United States Code) by 
the agency action (as defined in section 551(18) of title 5, United States Code), 
which is the subject of the suit

"(b) By leave of the court, any person who would be adversely affected or 
aggrieved by a decision in a civil action pending in the Customs Court may in 
tervene in that action.

"In exercising its discretion, the court shall consider whether the intervention 
will unduly delay or prejudice the adjudication of the rights of the original 
parties.
"{ 2632. Commencement of a civil action

"(a) All civil actions shall be instituted in the Customs Court by the filing of 
a summons or of a complaint in the form, manner, and style and with the content 
prescribed in rules adopted by the court.

"(b) The Customs Court may prescribe by rule that any pleading or other 
document transmitted by registered or certified mail properly addressed to the 
clerk of the court with the proper postage affixed and return receipt requested, 
shall be deemed filed as of the date of postmark.
"8 2033. Customs Court procedure and fees

" (a) There shall be a filing fee payable upon commencing an action. The amount 
of the fee shall be fixed by the Customs Court but shall be not less than $5 nor 
more than the filing fee for commencing a civil action in a United States district 
court. The Customs Court may fix all other fees to be charged by the clerk of the 
court.

"(b) The Customs Court shall provide by rule for pleadings and other papers, 
for their amendment, service, and filing, for consolidations, severances, and sus 
pensions of cases, and for other procedural matters.

"(c) All pleadings and other papers filed in the Customs Court shall be served 
on all the adverse parties in accordance with the rules of the court. When the 
United States is an adverse party, service of the summons or complaint shall be 
made upon the Attorney General and the relevant Government official or officials 
or his or her designee or designees.
"§ 2634. Filing of official documents

"(a) Upon service of the complaint on the Secretary of the Treasury or his or 
her designee in a civil action in which .the denial, in whole or in part, of a pro 
test under the Tariff Act of 1930, as amended, is a precondition to the institution 
of the civil action, the appropriate customs officer shall forthwith transmit the 
following items, if they exist, to the United States Customs Court as part of the 
official record of the civil action: (1) consumption or other entry; (2) com 
mercial Invoice; (8) special customs invoice; (4) copy of protest; (5) copy of 
denial of protest in whole or in part; (6) importer's exhibits; (7) official and/or 
other representative samples, and (8) any official laboratory reports. If any of 
these items do not exist in a particular case, an affirmative statement to that 
effect shall be transmitted to the court

"(b) Upon service of the complaint on the Secretary of the Treasury or his 
designee in an action contesting one of the determinations set forth in section 
516(d) (1) of the Tariff Act of 3930, as amended, the Secretary or his designee 
shall forthwith transmit to the United States Customs Court a copy of the con 
tested determination, the findings or report upon which it is based, a copy of 
any reported hearings or conferences conducted by the Secretary or a designee, 
any documents, comments, or other papers filed by the public, interested parties 
or Governments with regard to the Secretary's investigation, identifying and sub 
mitting under seal any documents, comments or other information obtained on
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a confidential basis and including with the latter a nonconfldential description 
of the nature of said confidential documents, comments or information.

"The confidentiality afforded such documents, comments, or information shall 
be preserved in the litigation, but the courts may examine the confidential ma 
terial in camera it necessary to the disposition of the litigation.

"(c) Upon service of the complaint on the United States International Trade 
Commission or its designee in an action contesting one of the determinations set 
forth in section 51«(d) (2) (A) of the- Tariff Act of 1930, as amended, the Com 
mission or its designee shall forthwith transmit to the United States Customs 
Court, the determination, the reasons or bases therefor, the transcript of any 
hearing, and all information developed in connection with the investigation; 
identifying and submitting under seal any documents, comments, or other infor 
mation obtained on a confidential basis and including with the latter a non- 
confidential description of the nature of said confidential documents, comments 
or information.

"The confidentiality accorded such documents, comments, or information shall 
be preserved in the litigation, but the courts may examine the confidential ma 
terial in camera.

"(d) Upon service of the complaint on the United States International Trade 
Commission or its designee in an action contesting one of the determinations 
set forth in section 516(d) (2) (B) of the Tariff Act of 1930, as amended, the 
Commission or its designee shall forthwith transmit to the United States Customs 
Court a copy of the contested determination, the findings or report upon, which 
it is based, a copy of any reported hearings or conferences conducted by the 
Commission or a designee, any documents, comments, or other papers filed by 
the public, interested parties of Governments with regard to the Commission's 
investigation, identifying and submitting under seal any documents, comments 
or other information obtained on a confidential basis and including with the latter 
a non-confidential description of the nature of said confidential documents, com 
ments or information.

"The confidentiality accorded such documents, comments, or information shall 
be preserved in the litigation, but the courts may examine the confidential ma 
terial in camera if necessary to the disposition of the litigation.
"J 2635. Time for commencement of action

"(a) A civil action instituted pursuant to flections 1584,1585,1586,1587,1588, 
and 1589 of title 28, United States Code, shall be barred unless a summons (or if 
required by the rules of the court, a complaint) is filed, in accordance with the 
rules of the Customs Court, within—

"(1) one hundred and eighty days after the date of mailing of notice of denial, 
in whole or in part, of a protest pursuant to the provisions of section 515(a) of 
the Tariff Act of 1930, as amended, or

"(2) if no notice is mailed within the two-year period specified in section 515 
(a) of the Tariff Act of 1930, as amended, at any time after the date of the expi 
ration of the two-year period specified in said section 515(a) prior to the mailing 
of a notice of denial, or

"(3) one hundred and eighty days after the date of denial of a protest by 
operation of law pursuant to the provisions of section 515 (b) of the Tariff Act 
of 1930, as amended.

"(b) An action over which the Customs Court possesses jurisdiction under sec 
tion 1590 of title 28, United States Code, is barred unless commenced within 
thirty days after the date of mailing of a notice transmitted pursuant to section 
516(c) of the Tariff Act of 1930, or, if the action is instituted pursuant to section 
516(d) of the Tariff Act of 1930, as amended, within thirty days of the publica 
tion of the notice specified in that paragraph.

"(c) An action instituted pursuant to section 1581 or 1583(a) of tilte 28, 
United States Code is barred unless commenced within two years after the right 
of action first accrues.

"(d) An action over which the Customs Court possesses jurisdiction under 
paragraph (b) or (c) of section 1583 of title 28, United States Code, is barred 
unless commenced within thirty days of the announcement by the President of 
his final decision.
"§ 2636. Exhaustion of administrative remedies

"(a) A civil action may be instituted within the jurisdiction conferred by sec 
tion 1584, 1585, 15f/», 1587, 1588, or 1589 of title 28, United States Code, only by
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a person who bas filed a protest pursuant to section 515 of the Tariff Act of 1830, 
as amended, or by that person's surety, and within the time period specified in 
section 2635(a). All liquidated duties or exactions shall have been paid at the 
time the action is filed; Provided that, a surety's obligation to pay such liquidated
•duties or exactions shall be limited to the penal earn of any bond relating to each 
entry included in a denied protest. If a surety institutes an action in the Customs 
Court, any recovery of the surety shall be limited to the amount of the liquidated 
duties or exactions it paid on an entry.

"(b) A suit m:iy IK; instituted pursuant to section 516 of the Tariff Act of 1930, 
us amended, only by a person who has first exhausted the procedures specified 
in that section.

"(c) In all other cases, the Customs Court, where appropriate, shall require 
the exhaustion of administrative remedies.

"(d) In extraordinary circumstances, stated in writing and supported by oath 
or affirmation, any person who would have a right to institute a civil action in 
the Customs Court upon the exhaustion of administrative remedies may petition 
the Customs Court for preliminary injunctive relief and the Customs Court may, 
after hearing, ind upon a determination that the petitioner will otherwise suffer 
substantial irreparable injury, and upon a consideration of other relevant factors 
including the effect of the requested action on the public interest, grant appropri- 
a te preliminary or permanent injunctive relief.
"f 2637. New grounds in support of a civil action

"Where the denial, in whole or in part, of a protest under section 515 of the 
Tariff Act of 1930, as amended, is a precondition to the institution of a civil 
action in the Customs Court, the court, by rule, may consider any new ground 
In support of the civil action if the new ground (1) applies to the same mer 
chandise that was the subject of the protest; and (2) is related to the same 
administrative decision or decisions listed in section 514 of the Tariff Act of 
1930, as amended, that was or were contested in the protest.
"§ 2639. Burden of proof; evidence of value

"In any matter in the Customs Court except an action transferred to the 
Customs Court pursuant to section 1591 (d) of this title:

"(1) The decision of the Secretary of the Treasury, or his delegate, is pre 
sumed to be correct. The burden to prove otherwise shall rest upon the party 
challenging a decision.

" (2) Where the value of merchandise Is in issue:
"(A) Reports or depositions of consuls, customs officers, and other officers

•of the United States and depositions and affidavits of other persons whose at 
tendance cannot reasonably be had may be admitted into evidence when served 
upon the opposing party in accordance with the rules of the court.

"(B) Price lists and catalogs may be admitted in evidence when duly authen 
ticated, relevant, and material.

"(C) The value of merchandise shall be determined from the evidence fn the 
record and that adduced at trial whether or not the merchandise or sample 
thereof is available for examination.
"§ 2640. Scope and standard of review 

"(a) Unless a particular issue presented is of a type traditionally viewed as
•suitable for determination under any other standard of review, the Customs
•Court, in the following specified categories of civil actions, shall determine the 
matter upon the basis of the record made before the court:

"(1) Cases arising under the indicated sections of title 28, United States Code, 
involving—

"(i) the appraised value of merchandise (section 1584);
"(ii) the classification and rate and amount of duties or fees chargeable 

{section 1584):
"(Hi) the required redclivery of imports pursuant to the terms of an entry 

bond or the exclusion of merchandise from entry or delivery under the customs 
laws or pursuant to an action of the Customs Service not taken upon the request 
or direction of a court, or other Federal agency (except the exclusion of imports 
alleged to be pornographic) (section 1585):

"(iv) all charges or exactions imposed upon imported articles (including 
cases .subject to judicial review as provided in section 210 of the Antidumping 
Act, 1921, as amended (19 U.S.O. 5 IfiO) and cases involving the imposition upon 
specific entries of imports of countervailing duties pursuant to section 303 of
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the Tariff Act of 1930, as amended) whether imposed by the Secretary of the 
Treasury or otherwise (section 1586);

" (v) the refusal to pay a claim for a drawback (section 1587);
"(vi) the liquidation or reliquidation of an entry or a modification thereof 

(section 1588); or
"(vii) the refusal to reliquidate an entry under section 520 (c) of the Tariff 

Act of 1930, as amended (section 1589).
"(2) Cases instituted pursuant to section 516(c) of the Tariff Act of 1930, aa 

amended.
"(b) In cases instituted pursuant to section 516(d) of the Tariff Act of 1930, 

AS amended, the court shall determine the matter as specified in section 706(1) 
and 706(2) (A) through (D) inclusive, of title 5, United States Code.

"(c) In cases instituted pursuant to section 516(1) of the Tariff Act of 1930, 
as amended, the court shall determine the matter as specified in that subsection.

"(d) In all other cases, the court shall determine the matter as provided in 
section 706 of title 5, United States Code.
"§ 2641. Witnesses; inspection of documents

"(a) In any civil action in the Customs Court, under rules prescribed by the 
court, the parties and their attorneys shall have an opportunity to introduce 
•evidence, to hear and cross-examine the witnesses of the other party and to 
inspect all samples and all papers admitted or offered as evidence except as 
provided in subsection (b). The Federal Rules of Evidence shall be applicable to 
all proceedings in the Customs Court except as provided in section 2639 or sub 
section (b) of this section.

"(b) In any civil action, the Customs Court may order that trade secrets and 
commercial or financial information which is privileged and confidential of a 
nonparty to the action or of a party or information provided to the United States 
by foreign governments or foreign persons shall not be disclosed or shall be dis 
closed to a party or its counsel only under such terms and conditions as the 
court may provide.
"§ 2643. Relief

"(a) In any case instituted pursuant to sections 1586, 1587, 1588, 1589, 1590, 
and 1591 o£ title 28, United States Code; and section 516(c) of the Tariff Act of 
1930. as amended, the Customs Court, if appropriate, may enter a money judg 
ment for and against the United States.

"(b) If, in any civil action referred to in subparagraph (a) of section 2640 
of this title, the plaintiff both (1) proves that the original decision was in 
correct and (2) introduces evidence as to the correct decision, but the Customs 
Court, based upon the evidence introduced by both the plaintiff and the defen 
dant, is unable to determine the correct decision, the court shall either restore 
the case to the calendar in order to permit the parties to introduce additional 
evidence or remand the matter to the Customs Service for a determination of 
the correct decision. The order of restoration or remand .shall be final and ap 
pealable pursuant to sections 1541 (a) and 2601 of this title! The decision of the 
Customs Service upon a remand shall be subject to protest and judicial review 
in the same manner and under the same procedure as was the oriignal decision.

"(c) Except as provided in paragraphs (a) and (b) of this section and sec 
tion 516(1) of the Tariff Act of 1930. as amended, the Customs Court, in any 
civil action may order any form of relief which is appropriate including, but 
not limited to, declaratory judgments, orders of remand, writs of mandamus 
and prohibition and injunction.
"§ 2644. Decisions; findings of fact and conclusions of law; effect of opinions

"(a) A decision of tbe jwlce in a contested case or a decision granting or refus 
ing an interlocutory injunction shall be supported by either (Da statement of 
findings of fa'-t and conclusions of law, or (2) an opinion stating the reaFons and 
facts upon which the decision is based.

"(b) Findings of fact shall not be set aside unless clearly erroneous, and due 
re-card shall be given to the opportunity of the trial court to judge of the credi 
bility of the witnesses.

•Tpon motion of a party made not later than 10 days after entry of judgment 
the court may amend its findings or make additional findings and may amend 
the judgment accordingly. A party may raise the question of the sufficiency of the 
evidence to sunport findincs of fact wheihor. or not the uarty raising the question 
lias made «u objection to such findings in the Customs Court or has made a motion 
to amend them or a motion for judgment.
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"(c) The decision of the judge is final and conclusive, unless a retrial or re 

hearing is granted pursuant to section 2645 of this title or an appeal is made to- 
tbe Court of Customs and Patent Appeals within the time and the manner 
provided in section 2601 of this title.
"g 2646. Precedence of American, manufacturer, producer, and wholesaler cases 

"Every case instituted under sections 1565 and 1591 of title 28 or section 516- 
of the Tariff Act of I960, as amended, shall be given precedence over other cases 
on the docket of the court and shall be assigned for hearing and trial at the 
earliest practicable date and expedited in every way.".

TITLE V—COUBT or CUSTOMS AND PATENT APPEALS
SKC. 501. Section 1541 of title 28, United States Code, is amended by—
(1) redesignating paragraph (b) as paragraph (c); and
(2) by inserting the following new paragraph:
"(b) The Court of Customs and Patent Appeals has Jurisdiction of appeal* 

from interlocutory orders of the Customs Court, or of the judges thereof, grant 
ing, modifying, refusing, or dissolving injunctions, or refusing to dissolve or 
modify injunctions.".

SEC. 502. (a) Paragraph (a) of section 2601 of title 28, United States Code, 
is amended by adding the following new sentence: "If a timely notice of appeal 
is filed by a party, any other party may file a notice of appeal within fourteen 
days after the date on which the first notice of appeal was filed,".

(b) The first sentence of paragraph (b) of section 2601 of title 28, United 
States. Code, as amended by this Act, in amended by inserting the following after 
the word "appeal" where it first appears: "or cross-appeal".

"(c) Section 2601 of title 28, United States Code, is amended by deleting 
the following from the first sentence of paragraph (b): "which shall include a 
concise statement of the errors complained of", and, by inserting a period after 
the word "cross-appeal" as inserted in that sentence by paragraph (b) of this 
section of this Act

"(d) The second sentence of paragraph (b) of section 2601 of title 28, United 
States Code, is amended by deleting all that appears after the term "General" 
and inserting, in lieu thereof, the following—"and the relevant Government offi 
cial or officials or his or her designee or designees."

SEC. 503. Chapter 93 of title 28, United States Code, is amended by inserting 
the following new section:
"§1546.
Rules of evidence; powers in law and equity; exclusive jurisdiction

"(a) Except as provided in section 2639 or subsection (b) of section 2641 of 
title 28, as contained in this Act, the Federal Rules of Evidence shall be appli 
cable in the Court of Customs and Patent Appeals in any appeal from the United 
States Customs Court.

"(b) The Court of Customs and Patent Appeals shall possess all the powers in 
law and equity of, or as conferred by statute upon, a court of appeals of the 
United States.

"(c) The Court of Customs and Patent Appeals shall possess exclusive juris 
diction to review—

"(1) any decision of the Secretary of the Treasury to deny or revoke a customs 
brokers' license under section 641 (b) of the Tariff Act of 1930, as amended, or

"(2) any action challenging an order to revoke or suspend a license under 
section 641 (b) of the Tariff Act of 1930, as amended.

"(d) The Court of Customs and Patent Appeals shall possess exclusive juris 
diction to review any decision of the Secretary of Labor or the Secretary of 
Commerce certifying or rt 'using to certify workers, communities, or businesses 
as eligible for adjustment assistance under the Trade Act of 1974. This jurisdic 
tion shall not extend to any other decision of the Secretary of Labor or the 
Secretary of Commerce, except as otherwise provided by law.

"(e) No injunction or writ of mandamus shall be issued in any case arising 
under subsections (c) and (d) of this section."

Sec. 504. (a) The title of section 333 of title 28, United States Code, is amended 
by deleting the term "of circuits" and by inserting a period after the word 
"conferences".

"(b) Section 333 of title 28. United States Code is amended by inserting "(a)" 
before the first word thereof and by inserting the following after the third
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paragraph thereof—"(b) The Court of Customs and Patent Appeals Is author 
ized to conduct an annual Judicial conference for the purposes specified in sub 
section (a) of this section."

TITLE VI—MISCELLANEOUS
Sec. 601. (a) The title of section 516 of the Tariff Act of 1930 (46 Stat 735) 

is amended to read as follows: "| 516. Suits by American manufacturers, pro 
ducers, or wholesalers and by adversely affected parties."

(h) Subsection 516(a) of the Tariff Act of 1930, as amended (19 U.S.C. 
1516(a)). is hereby amended to read as follows:

"(a) The Secretary shall, upon written request by an American manufac 
turer, producer, or wholesaler, furnish: (1) the appraised value, (2) the classi 
fication, (3) the rate or amount of duty, (4) the additional duty described in 
section 303 of the Tariff Act of 1930, as amended (hereinafter in this section 
referred to as 'countervailing duties'), if any, and (5) the special duty der 
scribed in section 202 of the Antidumping Act, 1921, as amended (hereinafter 
in this section referred to as 'antidumping duties'), if any, imposed upon any 
designated imported merchandise of a class or kind manufactured, produced, 
or sold at wholesale by him, her, or it or (6) shall state whether the desig 
nated imported merchandise is excluded from entry under the customs laws or 
by virtue of any action of the Customs Service not taken at the request or 
direction of any court or other Federal agency.

"Any one or more of the matters enumerated in this subsection is hereinafter 
referred to as "countervailing duties'), if any, and (5) the special duty de-

"If such person believes that the Secretary's decision is not correct, he, she 
or it may. except as provided in subsection (d) of this section, file a petition 
with the Secretary setting forth (1) a description of the merchandise, (2) the 
appraised value, the classification, the rate or amount of duty that he, she, or 
it believes proper, or that he. she, or it believes that the merchandise should 
be excluded from entry under the customs laws, and (3) the reasons for his, 
her. or its belief (including, in appropriate instances, the reasons for his or 
her belief that countervailing duties or antidumping duties should be assessed)."

(c) Subsection 516 (b) of the Tariff Act of 1930, as amended, is hereby amended 
to road -as follows:

"(b) (1) If. after receipt and conclusion of a petition filed as provided in 
subsection (a) of this section, the Secretary agrees that the decision challenged 
by the petitioner is not correct, he or she shall determine the proper appraised 
value or classification, rate or amount of duty, whether countervailing, or anti 
dumping duties should be assessed or that entry of the merchandise should be 
prohibited and the decision shall be immediately published in the Federal 
Register.

"(A) Except for countervailing duty and antidumping duty purposes, all 
such merchandise entered for consumption or withdrawn from warehouse for 
consumption more than thirty days after the date such notice to the petitioner 
is published in the Federal Register shall be appraised or classified or assessed 
ns to rate or amount of duty or permitted or denied entry in accordance with 
the Secretary's determination.

"(B) For countervailing duty and antidumping duty purposes, the determi 
nation of the Secretary under this subdivision shall be effective with respect 
to merchandise entered or withdrawn from warehouse for consumption on or 
after the date upon which the Secretary's determination is published In the 
Federal Register.

"(2) If the Secretary decides (a) that such merchandise is not the subject 
of a prior determination under section 303 of the Tariff. Act of 1930, as amended, 
or a finding issued under section 201 of the Antidumping Act, 1921, as amended, 
or (b) that conditions or practices have materially changed since such prior 
determination or finding was made and that there are reasonable grounds to 
initiate an investigation under section 303 of the Tariff Act of 1930, as amended, 
or section 201 of the Antidumping Act, 1921, a« amended, to determine whether 
countervailing duties or antidumping duties should be assessed on such mer 
chandise, or (c) that a prior determination under section 303 of the Tariff 
Act of 1930. as amended, or section 201 of the Antidumping Act, 1921, as 
amended, was not correct, he or she shall treat the petition as a request for a 
proceeding under section 303 of the Tariff Act of 1930, as amended, or section 
201 of the Antidumping Act, 1921, as amended, and shall so inform the peti-
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tloner. and the prored"res set forth therein ."hall thereafter apply. A decisiori 
rendered by tto'e 'Secretary under this subsection to so treat the petition • shall 
not be subject to judicial review.".

(d) Subsection 516(c) of the Tariff Act of 1930, as amended, is hereby 
amended to read as follows:

"(c)(l) If the Secretary determines that the decision with respect to which 
a petition was filed pursuant to subsection (a) of this section is correct, he or 
she shall so inform the petitioner.

"(2) If dissatisfied with the determination of the Secretary that the deci 
sion is correct, the petitioner may, except as provided in subsection (d) of this 
section, file with the Secretary, not later than thirty days after the date of 
the Secretary's notification, notice that he. she. or it desires to contest the Secre 
tary's decision with respect to the merchandise designated in the petition.

"(3) Upon receipt of notice from the petitioner, the Secretary shall cause 
publication to be made In the Federal Register of his decision and of the peti 
tioner's desire to contest, and shall thereafter furnish the petitioner with such 
information as to the entries and consignees of such merchandise, entered or 
denied entry after the publication of the decision of the Secretary, at such ports 
of entry designated by the petitioner in his or her notice of desire to contest, 
as will enable the petitioner to contest the Secretary's decision in the liquida 
tion of one such entry at such port. The Secretary shall direct the customs officer 
at such ports to notify the petitioner by mail immediately when the first of 
such entries is liquidated.

"Any suit instituted pursuant to this section shall be subject to judicial review 
as provided in section 2G40(a) (2) of title 28. United States Code.

"(4) Any person (except a person specified in section 514(b) (1) of the Tariff 
Act of 1930, as amended^ adversely affected or aggrieved by a decision of th» 
SeTctary made pursuant to subsection (b) (1) or (c) of this section, in response 
to the petition of an American manufacturer, producer, or wholesaler as provided 
in subsection (a) of th!r, section is entitled to judicial review as provided in 
subsection (i) of this section.".

(e) Subsection 516(d) of the Tariff Act of 1930. as amended, is hereby amended 
to road as follows:

"(d> (i) Within thirty days after a determination by the Secretary und«r sec 
tion 201 of the Antidumping Act. 1921. as amended, that a class or kind of foreign 
merchandise is not being, or is not likely to be sold in the United States at less 
than fair value, or under section 303 of the Tariff Act of 1930. as amended, that 
a bounty or grant is not being paid or bestowed, and only within such time, an 
American manufacturer, producer, or wholesaler of merchandise of the same class 
or kind as that specified in the determination of the Secretary may file with the 
Secretnry a written notice of a desire to contest the determination. Upon receipt 
of such notice the Secretary shall cause publication to be made in the Federa! 
Register of the notice of desire to contest the determination. Within thirty days 
after publication, the petiioner may commence an action in the United State* 
Customs Court contesting the determination.

"A petitioner may also challenge, pursuant to subsection 1 of this section, CA> 
the rejection of a petition by the Secretary as containing insuffHent information' 
or as failing, as a matter of law. to allege dumping or a bounty or grant, or (B) 
the discontinuance, under section 201 of the Antidumping Act. 1921. as amended, 
of an antidumping investigation. If the court determines that the Secretary erred" 
In rejecting the petition, the court shall remand the matter to the Secretary in. 
order to permit nn investieation to be conducted.

"(2) Within thirty days after a determination by the United States Interna 
tional Trade Commission—

"(A) Under section 201 of the Antidumping Act of 1921. as amended, that an 
indnstrv in the United States is not being or is not likelv to be injured or is not 
prevented from being established, by reason of the importation of a elass or kind 
of merchandise into the United States at a price which is or is likely to be less- 
than its fair value, or

"CK) T Tnder section 303 of the Tariff Act of 1930. as amended, that an industry 
in the United States is not being or not. likely to be iniured or is not prevented 
from being established by reason of the Importation into the United States of 
meMinndise. otherwise free of duty, on which a bounty or grant is being paid 
or hestowe.d. and only within such time, an American manufacturer, producer, or- 
wiioieenJer of merchandise of the same class or k'nd as chat specified in the deter 
mination of the Commission may file with the Commission a written notice of a 
desire to contest the determination. Upon receipt of the notice the Commission!
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shall cause publication to be made in the Federal Register of the notice of desire 
to "contest-the determination. Within thirty days after pnbiictftion, the'petitioner 
may commence an action in the United States Customs Court contesting the 
determination.

"(3) (A) Any suit instituted pursuant to paragraph (1) or (2) of this section 
shall be subject to judicial review as provided in section 2640(b) of title 28, 
United States Code.

"(B) Any person adversely affected or aggrieved.by a decision of the Secretary 
or the Commission of a kind that is appealable by an American manufacturer, 
producer, or wholesaler pursuant to subsection (d) (1) or (d) (2) of this section, 
is entitled to judicial review as provided in subsection (i) of this section.".

(f) Subsection 516(g) of the Tariff Act of 1930, as amended, is hereby amended 
to read as follows:

"(g) If the cause of action is sustained .in whole or in part, on the merits 
and without remand for further proceedings by a decision of the United States 
Customs Court or of the United States Court of Customs and Patent Appeals or 
of the United States Supreme Court: (1) merchandise of the character covered 
by the published determination of the Secretary or of the Commission which is 
entered' for consumption or withdrawn from warehouse for consumption after 
the date of publication of the court decision in the weekly Customs Bulletin shall 
be subject to appraisement, classification, assessment of duty and entry in ac 
cordance with the final judicial decision in the action: Provided, That, in the 
event a judicial decision relating to (a) a decision of the Secretary of the 
Treasury under section 201 of the Antidumping Act, as amended, or (b) a deci 
sion of the Secretary under section 303 of the Tariff Act of 1930, as amended, 
relating to merchandise which is free of duty, no additional duties shall be 
assessed unless and until the Commission makes the affirmative determinations 
required under subsection (b) (1) of section 303 of the Tariff Act of 1930, as 
amended, or section 201 (a) of the Antidumping Act, as amended, whichever is 
applicable; and (2) the liquidation of entries covering such merchandise so 
entered or withdrawn shall, to the extent the court overrules the determination 
of the Secretary or of the Commission and from the time of such publication 
of the decision, be suspended until final disposition is made of the action. Upon 
final disposition of the action, all entries the liquidation of which was or should 
have been suspended shall be liquidated, or if necessary, reliquidated in accord 
ance with the final decision.".

(g) Section 516 of the Tariff Act of 1930, as amended is amended by adding 
the following new subsection (i) :

"(i) (1) Any person adversely affected or aggrieved by a decision or deter 
mination of the Secretary or the United States International Trade Commission 
that is subject to judicial review under subsection (c) (4) or (d)(3) (B) of 
this section, may file an action for such review in the Customs Court. Such acMon 
must be filed within thirty days of the decision or determination, or, if notice of 
the decision is required to be published, within thirty days of publication, which 
ever is later.

"(2) Upon the filing of au action for Judicial rev.iew under subsection (1) of 
this subsection, the Customs Court shall review the record of the decision of 
the Secretary or the United States International Trade Commission. The court 
may affirm the decision or order that the entire matter be returned for further 
consideration, but the Court may not modify the decision.

"(3) In any -ction for limited judicial reriew under this section, the findings 
of fact of the Secretary or of the Commission shall be conclusive upon the Court 
and the partie,. The decision shall be affirmed unless the Court determines that 
it was nrbitrf ry, capricious, or contrary to the applicable statute.

"(4) Upon application of any party, the Court may make the action a preferred 
cause on its docket, but the Court may not suspend the effectiveness of the deci 
sion until final disposition of the action, including any appeals.

"(f>) Except as specifically provided in subsections (c) and Cd) of this section, 
the limited remedy provided in this subsection constitutes the exclusive form of 
judicial review of decisions of the Secretary and the United States International 
Trade Commission under sections 303 and 516 of the Tariff Act of 1930. as 
amended, and section 201 of the Antidumping Act. 1921."as amended.

(h) The amendments specified In this section shall become effective on the day 
following the (late of its enactment: Provided, That, nothing contained in this 
Act shall be construed to require the dismissal of any attion otherwise validly 
brought before that date under former subsection 1582(b) of title 28 of the
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United States Code to contest any failure of the Secretary of the Treasury to 
assess countervailing duties or antidumping duties, pursuant to subsection 516 
(c) of the Tariff Act of 1930, as amended (19 U.S.G. 1516(c)), due to negative 
injury determinations by the United States International Trade Commission 
under section 303 of the Tariff Act of 1930, as amended (19 U.8.C. 1308), or 
under section 201 of the Antidumping Act of 1921, as amended (19 U.S.C. 160).

SEC. 602. (a) Paragraph (b) (1) of section 514 of the Tariff Act of 1930, as 
amended, is amended by deleting the last sentence of the paragraph and by in 
serting in lieu thereof the following new provision: "Except as provided in 
sections 485(d) and 557(b) of the Tariff Act of 1930, as amended, protests may 
be filed with respect to merchandise which is the subject of a decision specified 
in subsection (a) of this section by (a) the importers or consignees shown on 
the entry papers, or their sureties; (a) any person paying any charge or ex 
action; (c) any person seeking entry or delivery; (d) any person filing a claim 
for drawback; or. (e) any authorized agent of any of the persons specified in 
(a) through (d)."

(b) Paragraph (b) (2) of sections 514 of the Tariff Act of 1980, as amended, 
is amended by adding the following new provision—"a protest by a surety may 
be filed within ninety days from the date of mailing of notice of demand for pay 
ment against its bond; Provided, That, if another party has not filed a timely 
protest, the surety's protest •shall certify that it is not being filed to collusively 
extend another authorized person's time to protest as specified in this subsection."

TITLE VII—TECHNICAL AND CONTOBMINO AMENDMENTS
SEC. 701. The first sentence of paragraph (a) of section 250 of the Trade Act 

of 1974 is amended by deleting all that appears after "United States" and by in 
serting in lieu thereof "Court of Customs and Patent Appeals".

SEC. 702. (a) The second sentence of the second paragraph of paragraph (b) 
of section 641 of the Tariff Act of 1930, as amended, is amended by deleting all 
that appears after "filing," and before "sixty." and by inserting in lieu thereof 
"the Court of Customs and Patent Appeals, within".

(b) The second paragraph of paragraph (b) of section 641 of the Tariff Act of 
1030, as amended, is amended by adding the following new sentence immediately 
after the third sentence of that paragraph "For purposes of this paragraph, all 
relevant rules prescribed in accordance with sections 2072 and 2112 of title 28, 
United States Code, shall be applicable to the Court of Customs and Patent 
Appeals.".

SEC. 703. Section 3340 of title 28, United States Code, is amended by adding 
the following new sentence: "The Customs Court shall possess Jurisdiction over 
any civil action, not within its exclusive jurisdiction, arising under any Act of 
Congress providing for revenue from imports or tonnage upon transfer from a 
district court as provided in sections 1591 and 1593 of title 28, United States 
Code.".

SEC. 704. Section 1355 of tit'e 28. United States Code, is amended by adding 
the following new sentence: "The Customs Court shall have jurisdiction of any 
such action or proceeding nnon transfer from a district court as provided in sec 
tion 1591 of title 28, United States Code.".

SEC. 705. Section 1356 of title 28, United States Code, is amended by adding 
the following new sentence: "The Customs Court shall have jurisdiction of any 
such action or proceeding upon transfer from a district court as provided in 
section 1591 of title 28, United States Code.".

SKC. 706. Section 751 of title 28, United States Code, is amended by adding 
the following new paragraph (f):

"(f) When the Customs Court is sitting in a judicial district, other than the 
Southern and Eastern Districts of New York, the clerk of each district court, 
or an authorized deputy clerk, upon the request of the Chief Judge of ttie Cus 
toms Court and with the approval of the district court, shall act In the district 
as clerk of the Customs Court, in accordance with rules and orders of the Customs 
Court, for all purposes relating to the case when pending before that court.";

SEC. 707. Section 1491 of title 28, United States Code, is amended by inserting 
after the word "suits" where it first appears in the first sentence of the second 
parasrraph of that section the following: "within the exclusive jurisdiction of the 
Customs Court, or".

SEC. 708. Section 2414 of title 28. United States Code, Is amended by Inserting 
after "court" in the first sentence of the first paragraph of-that section the follow 
ing "or Customs Court".
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SEO. 709. Section 1919 of title 28, United States Code, is amended'by inserting 

after the word "court" where it first appears, the following: "or the Customs 
Court".

SEC. 710. Chapter 125 of title 28 is amended by adding a new section thereto 
AS follows:
"§ 1963a. Registration of judgments of the Customs Court

"A judgment in an action for the recovery of money or property entered by 
the Customs Court which has become final by appeal or expiration of time for 
.appeal may be registered in any district by filing therein a certified copy of such 
judgment. A judgment so registered shall have the same effect as a judgment of 
the district court of the district where registered and may be enforced in like 
manner in any district in which the judgment is a lien.".

SEC. 711. Section 1331 (a) of title 28, United States Code, as amended, is 
amended by adding the following new sentence: "The district courts shall not 
possess jurisdiction pursuant to this section over any matter within the exclusive 
jurisdiction of the Customs Court".

SKC. 712. Paragraph (a) of section 2602 of title 28, United States Code is 
amended by deleting all that appears after "Appeals" and before "shall" and 
toy inserting, in lieu thereof, the following: "arising under sections 1585 and 
1501 of this title or section 516 of the Tariff Act of 1930, as amended".

SKC. 713. Section 3 of the Act of July 5,1884 (23 Stat. 119), is amended to read 
as follows: "The decision of the Commissioner of Customs on all questions of 
interpretation growing out of the execution of the laws relating to the collection 
of tonnage tax and to the refund of such tax when collected erroneously or 
illegally, shall be subject to judicial review in the Customs Court as provided in 
title 28, United States Code: Provided, That, in the Customs Court, and upon 
appeal, if an.v, from that court, the findings of the Commissioner as to any fact, 
if supported by substantial evidence, shall be conclusive.".

SKC. 714. Section 514(a) of the Tariff Act of 1930, as amended, is amended 
by deleting the last sentence of that paragraph.

Effective date
SEC. 715. (a) The provisions of section 26^1 as contained in section 402 of this 

Act shall become effective as to entries liquidated on and after the date of 
enactment.

(b) All other provisions of this Act shall become effective upon the date of 
enactment: Provided, That, this Act shall not cause the dismissal of any action 
instituted prior to the date of enactment under the then existing jurisdictional 
statutes concerning the Customs Court or the Court of Customs and Patent 
Appeals.

U.S. CODBT OF CUSTOMS AND PATENT APPEALS,
Washington, B.C., July JO, 1918, 

Mr. MICHAEL J. AI.TIER, 
Deputy Counsel, Subcommittee on Improvements in Judicial Machinery, 6306

Dirkscn Senate Office Building, Washington, D.G,
DEAR MB. ALTIER: Thank you for your letter of July 6, 1978. My staff and 

I have thoroughly reviewed the revision of S, 2857 enclosed with your letter, and 
find it excellent indeed. 

We offer the following, relatively minor, comments:
(1) Page 25, Sec. 502(d)—the word "second" should be "third".
(2) Page 31, the last three lines should read:
"In any suit instituted pursuant to this section, the decision of the Secretary 

shall be subject to judicial review as provided in section 2640(a) (2) of title 28, 
United States Code."

(3) Page 27, Sec. 504 should be revised to read:
Sec. 504. Chapter 167 of title 28, United States Code, is amended by inserting 

the following new section:
•"§ 2603. Judicial conference.

The Court of Customs and Patent Appeals is authorized to conduct an annual 
judicial conference for the purpose of considering the business of the court and 
improvements in the administration of justice in the court.

The basis for comments (1) and (2) appears obvious. That for comment (3) 
requires some explanation.

82-020—73- •—10
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Though the provision of Sec. 504 In the revised draft sent with your letter 
appears the more logical placement and would be perfectly acceptable to this 
court, that placement may have a potential for objection and thus for possible 
delay in the progress of S. 2857. The placement of authorization of our judicial 
conference in chapter 167, and the language itself, limit the provision to this court.

Our judicial conferences have from their beginning In 1974 enjoyed the largest 
attendance of any held by any court. They have thus far been conducted as a 
project of the Bar. Statutory authorization would enable substantial Improve 
ment and is strongly to be desired. The court is therefore deeply appreciative of 
the Sulwommittee's willingness to consider such authorization and will be pleased 
to accept it, wherever placed In title 28. 

Sincerely,
HOWAED T. MARKET.

SHARBETTS, PALEY, CARTEB & BLAUVELT, P.O.,
Washington, B.C., July 14,1978. 

Re Customs Courts Act of 1978.
SUBCOMMITTEE ON IMPROVEMENTS IN JUDICIAL MACHINERY, 
6306 Dirksen Senate Office Building, 
Washington, D.C. 
Attn: Mr. Michael J. Altier, Deputy Counsel

DEAR MB. ALTIER : We appreciate the opportunity afforded us to comment upon 
the revised draft of S. 2857, the Customs Courts Act of 1978. As we explained 
to you iu our telephone conversation, because of time constraints it was im 
possible to review the draft with our Committee on Customs Law of the New 
York County Lawyers Association. Therefore, the comments and recommenda 
tions set forth below are entirely our own, rather than those of the NYCLA 
or any committee thereof.

We believe that the revised draft of June 30, 1978 (all references set forth 
below are to this revision) represents a substantial improvement over the jiro- 
vious draft. The revised bill is much more integrated and cohesive, and less 
self-contradictory and confusing.

However, in our rather hurried review of the draft, we find ourselves unable 
to approve the following provisions:

1. Page 20. The clause at the beginning of revised 28 USC § 2640 reading 
"Unless a particular issue presented is of a type traditionally viewed as suitable 
for determination under any other standard of review" is probably the most 
objectionable feature of the revision. This proviso would cause untold confusion 
and would generate endless controversy over the question of whether a de novo 
trial is required in the actions specified in 28 USC §264Qfa). Under present 
la\v, there can be no doubt that a de novo trial is required in the actions s;-eciliod 
in § 2640(a), because of the informality of the procedures by which the Customs 
Service assesses duty or takes other action on entries of merchandise. Therefore 
the right of trial <lc- ntivo, in the actions specified in §2640(a), should lie con 
tinued without any qualification or reservation whatsoever, and we accordingly 
urge that the "unless" clause be deleted.

•2. Page 7. We rhink the language in now 28 USC § 1585 immediately follow 
ing the words "pursuant to action taken by the Customs Service" may be im 
proved if the following language is substituted: "(except action taken by the 
Customs Service on behalf of or pursuant to the direction of a court or another 
Federal agency). Exclusion of imports from entry or delivery pursuant to 19 
USC § 1305 for alleged obscenity shall continue to be reviewable in district court 
as provided for under present law."

3. Page 7. As we pointed out at page 16 of our prior submission, new 28 
USC § 1586 should include specific language vesting jurisdiction in the Customs 
Court over the administrative exaction or assessment of liquidated damages or 
penal sums under Customs bonds, to clarify the presently-unsettled law. We 
therefore suggest the following language:

"For purposes of this section, liquidated damages or penal sums assessed or 
exacted under bonds given to the United States for any Customs purpose shall 
be treated as "other exactions".

4. Page 15. Omission of the phrase "if necessary to the disposition of the 
litigation" at the end of the second paragraph of proposed new 28 USC § 2634 
(c) appears to be inadvertent, since the same language does appear in proposed 
new 2034 (b) and (d).
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5. Page 17. In proposed new 28 USC § 2635(d), the language appearing after 
the phrase "is barred" should be replaced by the following language: "unless 
commenced within thirty days of publication of the President's final decision 
in the Federal Register." The present language pertaining to "announcement" 
by the President is ambiguous and subject to difficulty of interpretation. There 
should be no doubt regarding the particular act of the President which starts 
the running of this extremely short statute of limitations.

G. Page 23. Proposed new § 2043(c) should be deleted. It Imposes unwarranted 
limitations upon the new grant of "equity powers" contained in proposed new 28 
USC § 1582. We see no reason whatsoever to deny the Customs court these new 
powers in actions arising under proposed new § 1586, § 1587, § 1588, § 1589, § 1590, 
and § 1591 of Title 28 or proposed new § 516 (c) of the Tariff Act of 1930.

7. Page 23a. With regard to the first paragraph of proposed new 28 USC 
12644(b), we favor the addition of the phrase "or without sufficient basis in the 
record to support such findings" after the word "erroneous", as suggested by 
Mr. Vance in his oral presentation on behalf of the Association of the Cutsoms 
Bar at the June 27th hearings. We agree with Mr. Vance that the phrase in 
question restates and reaffirms present appellate practice in the Court of Cus 
toms and Patent Appeals.

8. Pane 35. In line 13 of proposed new subsection (g) of § 516 of the Tariff 
Act of 1930, as amended, the word "of" should be inserted after the phrase "in 
the event".

9. Page 42. We are puzzled by Section 714 which would delete last sentence 
of present § 514(a) of the Tariff Act of 1930 as amended (19 USC §1514(a)). 
This provision reads as follows:

"When a judgment on order of the United States Customs Court has become 
final, the papers transmitted shall be returned, together with a copy of the judg 
ment or order to the appropriate Customs officer, who shall take action accord 
ingly." In most instances judgments or orders of the Customs Court are im 
plemented by (he appropriate Customs official by further processing the entry 
papers upon their return to him or her, e.g., the entries are reliquidated in the 
case of a decision in favor of the importer, and refund made accordingly. It 
would be disruptive to the normal functional relationship between the Customs 
Court and the Customs Service if the present practice were to be discontinued.

In conclusion, we again thank the Subcommittee for an opportunity to review 
the revised draft. We request that upon the printing of a clean bill, interested 
members of the bar and of the public be given further opportunity, hopefully 
upon longer notice, to participate in the legislative process. 

Sincerely,
DONALD W. PALET. 
NOBMAN C. SCHWARTZ.

UNITED STATES CUSTOMS COUBT,
AVw 1'ork, AM'., June Uh J97S. 

Hon. DENNIS DECONCINI, 
Chairman, Subcommittee on Improvements in Judicial Machinery Committee on

the Judiciary, U.S. Senate, Washington, D.C.
DEAR SENATOR DECONCINI : Thank you very much for sending me a copy of rlic 

revised Customs Courts Act of 1078. Please consider this letter as my response 
to your request, contained in your letter of July 6, 3978, for an analysis of th-a 
revised bill.

Consistent with the position of the United Status Customs Court, as explained 
in my statement submitted to your Subcommittee, my comments here also group 
the provisions of the revised bill into two general categories:

1. Those designed to clarify and confirm the status of the Customs Court as a 
court established under Article III of the Constitution of the United States, 
and to give the Customs Court the same plenary powers over cases within its 
subject matter jurisdiction as those possessed by the district courts of the 
United States; and

2. Those designed to expand the opportunities for. and create a comprehensive 
system of, judicial review of all agency actions affecting importations by increas 
ing the jurisdiction of the Customs Court.

The revisions do not change Title I which sets forth the declaration of pur 
poses. As I mentioned in my statement, the Judges of the United States Customs 
Court are in total agreement with the stated purposes of the proposed legisla-
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tion. We welcome the opportunity to offer our assistance In helping to achieve 
these laudatory and salutary purposes.

The revised bill also does not change the provision contained in the original 
Title II, entitled "Composition of the Customs Court and Assignment of Judges 
to Other Courts". We believe that the status of the Customs Court, as an Article 
III court, will be clarified and confirmed by these provisions which will elimi 
nate statutory anachronisms affecting the Judges of the Customs Court. As I 
previously stated, the intent of these provisions is so obvious and salutary that 
they need no further justification. We welcome the inclusion and retention of 
the^e provisions in the bill, and again request your favorable consideration.

Section 1582 of the original and revised bill is concerned with the powers of 
the Customs Court, and is intended to give the Customs Court the same plenary 
powers as are possessed by the district courts of the United States. As it ap 
peared in the original bill, Section 1582 contained three sentences concerning 
this matter. In my statement, I suggested that only the first sentence was needed 
to enable the Customs Court to exercise the same powers both in law and equity 
of, or as conferred by statute upon, a district court of the United States. I also 
stated that all other provisions in the original bill pertaining to the powers of 
the Customs Court could serve no purpose other than to limit the grant of 
plenary jwwers contained in that first sentence.

The revised Section 1582 eliminates from the original provision* the third 
sentence which would have withheld from the Customs Court tke j»«*r to con 
vene a jury. We welcome the elimination of that limitation *nd are phased that 
it does not appear in the revised bill.

In its revised form. Section 1582 combines into one sentence the first and second 
sentences of the original Section 1582. To repeat my previous statement, only the 
first sentence is needed to achieve the intended purpose. If the Customs Court is 
given all the powers of a district court, it would, of course, also possess those 
powers .specifically mentioned in the second sentence of the original Section 1582. 
If Congress were to enact the first sentence as originally proposed, the Customs 
Court would have all the powers of a district court, including, but not limited to, 
"preserving order, compelling the attendance of witnesses, and the production of 
evidence." I see no reason why these three particular powers must be enumerated 
in the statute. Accordingly, I believe it would be preferable if Congress enacted 
only the first sentence of the original Section 1582, and I recommend this sug 
gestion for your favorable consideration.

As I mentioned in my statement, one of the major existing limitations of the 
powers of the Customs Court pertains to its inability to provide effective access 
to adequate remedies, under appropriate circumstances, without requiring the 
exhaustion of all administrative remedies. At present, the Customs Court, unlike 
a district court, has no power to compel agency actions, which are a prerequisite 
to the court's jurisdiction, even when they may be unlawfully delayed or un 
reasonably withheld.

This problem should be eliminated if Coneress authorizes the Customs Court, 
by enacting the first sentence of Section 1582, to exercise all the plenary powers 
of a district court. However, if your Subcommittee believes that these powers 
alone would not be adequate to permit the Customs Court to provide timely and 
adequate relief before all administrative prerequisites are completed, then addi 
tional statutory provision should he made.

On this subject. I submitted for your consideration a proposal taken from a bill 
(S. 1430) which you introduced earlier in this session of Congress. I suggested 
that this earlier proposal was preferable to the comparable provision contained 
In the original draft of the present bill. In the revised bill, paragraph (d) of Sec 
tion 2636 contains a significant revision of the original proposal, and I am now 
pleased to recommend it for your favornble consideration.

Tn my statement, T called to your attention the fact th.'it the original bill con 
tained no provisions to correct other existing disparities between the Customs 
Oo.irt and the district courts. One of these disparities concerns the effect on ap 
peal of factual determinations made by the Customs Court. In this connection, I 
was pleased to see that the revised bill, at page 23a, includes as paragraph (b) to 
Section '^044 a proposal apparently patterned after Rule 52 of the Federal Rules 
nf Civil Procedure. This proposal should give factual determinations made by the 
Customs Court the same effect on appeal as factual determinations made by a 
district court. We welcome this revision and recommend It for your favorable 
consideration.

To summarize the observations directed to those provisions of the bill which 
pertain to the status and powers of the Customs Court:
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1. The provisions of Titles I and II to the revised bill, which are consistent 

with the same provisions in the original bill, are supported by the Judges of the 
United States Customs Court and we urge your speedy and favorable 
consideration.

2. The first sentence of Section 1582 of the original bill is the single most im 
portant provision having to do with the ability of the Customs Court to provide 
effective access to adequate judicial remedies within its subject matter jurisdic 
tion. Personally and on behalf of all the Judges of the Customs Court I suggest 
that this provision, together with the provisions contained in Title II, of the bill, 
if enacted, will represent, in the area of international trade, a most significant 
legislative accomplishment of historical dimensions in the improvement of the 
judicial machinery of the United States. Consequently, consistent with my com 
ments, I urge your favorable consideration of these proposals.

3. Section 2030 (d) in the revised bill satisfies the reservations concerning this 
section in the original bill, and I am now able to join in recommending it for 
your favorable consideration.

4. Section 2044(b), as I mentioned previously, supplies a proposal, not con 
tained in the original bill, concerning the effect on appeal of findings of fact 
made by the Customs Court. This proposal also is recommended for your favor 
able consideration.

Separate and apart from those provisions which deal with the status and 
powers of the Customs Court are the remaining provisions of the bill which 
generally can be grouped into a category designed to expand the opportunities 
for, and to create a comprehensive system of, judicial review of all agency actions 
directly affecting importations. As I suggested in my statement, these provisions 
present a fundamental and overriding question for Congressional determination: 
Should (hose agencies which deal with importations be made subject to the same 
policy of judicial review as Congress has provided for other administrative 
agencies?

The original bill, as I suggested, would have established this same Con 
gressional policy of judicial review for all agencies except the three agencies 
must directly involved with importations.

It seems to me that the revised bill indicates a forward movement from the 
original bill in the direction of establishing the statutory principle that, persons 
adversely affected or aggrieved by the actions of these three agencies should 
be provided with the same access to judicial review and judicial remedies as 
Congress has made available for persons aggrieved by actions of other agencies. 
Whether this movement, which is commendable, has progressed far enough is, 
of course, a question which Congress ultimately must determine. I know that 
you have received from other interested persons constructive suggestions and 
criticisms which bear upon this issue. I assume that you also will receive sug 
gestions and criticisms from the same interested persons on the revised bill.

We can expect, i>articuarly in the view of your expressed intent to move 
forward on this legislation, that Congress may very well enact provisions having 
to do with such specific issues as standing, time to commence an action, scope 
and standard of review, and similar issues. These new statutory provisions may 
reasonably hi; expected to come before the court for interpretation and applica 
tion in specific cases and controversies. For this reason, I hestitate to submit 
specific comments and suggestions on particular statutory terms and provisions. 
I am confident that the analyses you will receive from interested parties will 
help you determine whether the revised bill will provide for persons involved 
with importations the ssune due process and equal protection of those laws 
affect ins; judicial review of agency actions which Congress has provided for 
persons dealing with other administrative agencies.

Of course, if your Subcommittee wishes to submit specific questions, I will 
artemi't t«> answer them. I am ready and willing, on behalf of the United States 
Customs Court, to offer whatever assistance may be required to achieve the 
laudatory purposes of this proposed legislation.

I share your interest, Mr. Chairman, in seeing a completed comprehensive 
bill passed, and I applaud Hie efforts of all those who are working toward that 
goal. However, if that is not possible, I would again ask, <on behalf of the United 
States Customs Court, that you consider enacting those provisions having to do 
with the status and .powers of the Customs Court. As shown by the comments 
you received on these provisions in the original bill, they are not controversial 
and there is no reason for delaying their enactment.
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I would like to take this opportunity once again to compliment the Department 

of Justice for its initiative in submitting the original bill, and its more recent 
efforts as reflected in the revised bill. The efforts to assist your Subcommittee 
are most encouraging. I also would like to thank you, Mr. Chairman, for your 
interest, and Mr. Michael Altier for his diligent efforts and cooperation. 

Sincerely,
____ EDWARD D. RE, Chief Judge.

BABNES, RICHARDSON & COLBURN,
•175 PAKK AVENUE SOUTH, 

New York, N.Y., July H, lOfS. 
Re S. 2807—Customs Courts Act of 1978 
Mr. MICHAEL J. ALTIKR,
Deputy Counsel. Subcommittee on Improvements in Judicial Machinery, 6806 

Dirkscn Senate Office. Blag., Washington, D.C.
DEAR MR. ALTIKR : This is in response to Senator DeConcini's letter of July 0, 

107S. in which he asked, in lieu of "follow-up" questions regarding the bill na 
originally introduced, that I analyze the revised bill dated June 30, 1978, and 
enclosed with his letter.

1 am pleased to attempt to comply with the Senator's request. However, I 
feol somewhat handicapped by the short reply time and in that this revision was 
apparently put together by the Administration without any consultation with 
members of the Bar, the importers, or other members of the public. Without 
having had the benefit of any communication from or with the Administration 
and any analysis or explanation by them of why they have made certain changes 
or insisted on certain language, I also feel somewhat disadvantagod.

I have drafted my responses as if 'i were still testifying before the Committee. 
Therefore, these answers cannot be considered to have had the prior endorse 
ment of the Association of ri.° C"*toms Bar in the same manner in which the 
analysis and oral statement did. However. I appeared before the Committee as 
a representative of the Association and I believe that my responses can be 
treated in the same manner, based as thev are on the Association's prior position 
on (ho bill as introduced, and on conversations I have subsequently had with 
members of (lie Association and of the Bar generally. For reaons of brevity, I 
will limit my responses to those revised sections of the bill to which I would 
either like to note objections or have particular comments with regard to the 
changes made. T was pleased to note from a first reading of the revised bill that 
a number of tho Association' recommended changes have been adopted, but 
troublesome areas do remain.

S1~>S1.—The revised first paragraph of this section substantially adopts the 
Association's recommendation. We were also pleased to see that the third and 
fourth paragraphs of tho proposed section in the original version had been 
deleted. However, we continue to see no reason for the second paragraph which 
has been retained from the original version. As stated at page 2 of the Associa 
tion's written analysis submitted on June 15.197S (hereinafter referred to simply 
as Analysis), the concern expressed in this paragraph is already covered by the 
phrase "except as otherwise provided by law" in the second lino of the first 
paragraph of g 15S1. We still see no reason for including this second paragraph 
and believe that as it can only raise questions as to tho meaning of the first 
paragraph in 8 15Sl..it should not remain in the bill, particularly as the Govern 
ment h:is given no reason for proposing it.

i loss.—Tlie only changes made in the revised § 15S3 are the deletion of former 
paragraph fb) (which unfortunately had a laudable result but required amend 
ments to Title 19 of tho United States Code to effect), the elimination from the 
rr-viscd snbparagraph (d) (\) of the inclusion of §232 of tho Trade Expansion 
Act of J!)(i2 as a prohibition (for the obvious reason stated at page 7 of the 
Analysis), and in ilie new paragraph (e) to have enlarged upon the concept 
contained in tho former subparagraph (f)(i). These changes are not such as 
to niter the comments or recommendations contained at i ages 4 through 10 of 
the Analysis recommending that the proposed § 3583 be stricken from the legisla 
tion. It is noted that the revised paragraph (f) has deleted tho term "ruling" 
from the prohibition of judicial review. I am not sure that that is not a cosmetic 
deletion and wo would be concerned if this provision were cnactefl and the courts 
would bo denied jurisdiction to review a ruling with regard to marking, restricted 
merchandise, or entry requirements unless there were an importation of goods.
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Rulings of that type are not of the same essence as those relating to classification, 
valuation, rate of duty, etc. and are of the kind which oftentimes need to be 
tested, if they are going to be tested at all, upon their issuance. If a marking 
ruling is not able to be tested for invalidity upon its issuance, an importer is left 
either with the choice of not importing or of complying with the requirement, so 
that any judicial review would not be able to give him appropriate relief. This 
is similarly true with regard to a ruling on entry requirements which could also 
be of a nature that would place an importer in such an untenable risk or ex 
traordinary expense that the ruling as a practical matter could not be judicially 
reviewed. These three types of rulings are the kind that should be reached in 
an injunctive proceeding if the requirements for such relief can be met by the 
plaintiff.

§ 1585.—Section 1585 has been reworded and we have no objection to the 
first five lines. However, the last phrase presents a problem in the attempt to 
divest the Customs Court of jurisdiction of a case challenging the exclusion of 
merchandise by Customs at the request of another Federal agency. We see no 
reason for this insertion and oppose it since the Customs Court would appear 
to be the proper body before whom to challenge action taken by Customs "minor 
ities even if it be at the request of another agency. The Customs courts have 
dealt with such matters in the past and we do not understand the effort to 
deprive the Customs Court of that jurisdiction for the future.

i 1586.—For the reasons advanced at pages 11 and 12 of the Analysis, *ve 
adhere to the recommendation contained at page 12 for deletions in paragraphs 
(a) and (b) of §1586.

§ 1591.—We adhere to the objections noted at pages 12 and 13 of the Analysis 
to subparagraph (d) (2) and the objections noted at pages 13 and 14 of the 
Analysis to the original language in paragraph (f) retained in the revision with 
an addition "and unless the parties otherwise agree" which we do not think 
overcomes the objections and the reasons therefor noted in the Analysis. We 
have noted the acceptance of our change to paragraph (e). On the whole, we ad 
here to our recommendations for changes to i 1591 set forth at page 14 of the 
Analysis.

§ 1592.—For the reasons set forth at pages 14 to 18 of the Analysis, we 
continue our opi>osition to any provision for set-offs, demands, and counter 
claims, even with the change included in the revised provision. It is noted that 
the revision refers not to an import transaction before the court but "the same 
import transactions before the court." This really would have a very chilling 
effect on utilization of judicial review and is contrary to the history and philo 
sophical and political underpinnings to Customs litigation.

§ 2631.—While this section appears to have been improved by the deletion 
of the last sentence in subsection (a) and the addition of the second paragraph 
to subsection (b), we would still recommend the deletion of this section at this 
time. We believe that the introduction of suits filed by persons not a party 
to the administrative process or permitting intervention in the Customs Court 
Are matters which require more study than they have heretofore received. In 
the absence of dialogue which we believe necessary to consideration of such 
a provision and in view of the general concern of the Bar and the importers, 
brokers and others with the introduction of these concepts, we believe that they 
had best be left for another time. See our comments and recommendation at 
pages 18 through 20 of the Analysis.

§ 2632.—We are pleased to see the adoption of our language in subparagraph 
(a), and agree with the liberalization of the provision in subparagraph (b).

§ 2C34.—We note that while the revised bill includes the words "as part of 
the official record of the civil action" which we had proposed to come before 
the colon, the word "complaint" was retained in place of the word "summons" 
which we had recommended. We do not know if this is an oversight in view 
of the acceptance of the change we had recommended in §2632(a), permitting 
the institution of actions by the filin? of a summons or of a complaint If the 
retention of the word "complaint" was Intentional, we object. It is essential 
that the papers required to be forwarded by the section reach the court at the 
earliest time practicable. Papers making up the official record of the civil action 
are often required prior to the complaint stage for consideration of motions 
to suspend, jurisdictional motions, preparation of the complaint, and for trial 
preparation. They are also necessary to decisions whether to stipulate or 
abandon. Both of the prior dispositions of the case can occur without the filing 
of a complaint. Further, as pointed out at my oral testimony, it is essential 
that those records be preserved and it is more likely that they are going to be
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preserved and retained if they are at the Customs Court than if they are dis 
persed amoug the numerous Customs offices throughout the country. It is more 
likely that these official documents will be available and forwarded to the Cus 
toms Court if they are forwarded concurrently with the summonsing of the 
case into court. Any delay in time will only increase the possibility that the 
papers, some of which may be in separate offices in a particular port, will be 
lort or destroyed.

We welcome the changes made in subparagraphs (b), (c), and (d).
12636.—I would suggest that the words "a summons (or if required by the 

rules of the court, a complaint) is filed" be replaced by the word "commenced" 
no that the phrase will read "shall be barred unless commenced in accordance 
with the rules of the Customs Court,". This would appear not only to be less 
awkward drafting but would conform that paragraph with the other similar 
provisions in paragraphs (b), (c), and (d). We were pleased to see the changes 
made in subparagraph (a) (1), (2), and (3).

We renew our recommendations for deletion of the words "of 1583(a)" from 
paragraph (c) and for the deletion of paragraph (d). We call your attention 
again to the concern expressed at the top of page 31 of the Analysis with the 
use of the word "announcement" in paragraph (d).

$2636.—We agree with the improvement made in paragraph (a).
jj 2040.—For all of the reasons set forth at pages 40 through 43 of the Analysis, 

we adhere to the recommendation contained at page 44 of the Analysis as a sub 
stitute for the revised $ 2640.

$ 2641.—We agree with paragraph (a) as revised.
§ 2643.—We do not know the reason for withdrawing from the liberal Inn- 

guage contained in paragraph (a) in the original bill. We further don't under 
stand why § 1500 would be included in the substituted paragraph (a). In prin 
ciple the same questions as involved in cases commenced pursuant to § 1684 
would be involved. Of course, the real mischief of the revised paragraph (a) 
is that it is limiting the occasions in which the Customs Court may issue money 
judgments, perhaps not in the minds of the drafters, even though such judg 
ments miirht be appropriate in other instances. We would urge the retention 
of the original paragraph (a).

For the reasons set forth at pages 45 and 46 of the Analysis, we renew our 
objection to the proposed paragraph (b), which is largely that included in the 
original bill, and recommend that changes proposed at the bottom of page 46 
and the top of page 47 of the Analysis.

§ 2644.—This section has been revised to include a recommendation made by 
the Customs Court. For the reasons stated at page 7 of the oral statement made 
on behalf of the Association of the Customs Bar, we would oppose enactment 
of paragraph (b) as proposed unless the words "or without sufficient basis in 
the record to support such findings" were inserted after the word "erroneous" 
in the .second line of the first paragraph in (b). I do not understand the second 
paragraph in (b). It seems to me that the first sentence is covered by the 
retrial or rehearing motion made pursuant to present 28 U.S.C. 2639, recodified 
in the proposed revision to § 2645. If there is a demonstrable need for this addi 
tional language, then it is suggested the time period be extended to 30 days, 
the iHjriod comparable to that permitted for the filing of a motion for retrial 
or rehearing. The longer time period is deemed desirable in view of the na 
tional jurisdiction of the court and the international business commitments of 
most of the parties appearing before the court which lengthens the time for 
communication between plaintiffs and counsel. The second sentence in (b) 
seems misplaced and appears to belong in §2601 of the bill. We would note 
that it appears to conflict with the language contained in the first paragraph 
of (b) as proposed in the revision, although it certainly comports with the 
language which we have suggested be inserted. We would have no objection 
to this sentence being included in { 2601, but feel it has no place in the proposed 
revision of $2644.

$ 1546.—We note that the sentence which we had recommended be deleted 
from paragraph (d) was retained with the addition of the words "except as 
otherwise provided by law." While this would appear to hare the effect of 
retaining jurisdiction in the CCPA of that vested in it by 28 U.S.C.A, 1544 
regarding certain findings of the Secretary of Commerce, this addition is really 
a throwback to other provisions of the original bill which have been deleted 
in the revised version. We think the problem is more cleanly solved by deletion 
of the sentence. We approve of the clarification achieved by the new paragraph 
(e) and the limitation thereof to paragraphs ( > and (d).
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Section 001.—This section, with a few very minor improvements, basically 
reiterates the amendments proposed in the original bill to section 516 of the 
Tariff Act of 1930, as amended. As noted in the Association's Oral Statement, 
there is some need and desire for amendments to section 516. This is a section 
that could well hare benefited from dialogue among the Administration, Air-r- 
ican manufacturers, producers, and wholesalers interests and the attorneys 
who normally represent them, importers and counsel who normally represent 
them, and others. The version contained in the revision being basically the same 
as that included in the original bill, we must renew our recommendation that 
section 601 of the bill be deleted at this time for many of the considerations set 
forth at pages 48 through 54 of the Analysis.

Section 602.—We are in agreement with the changes made in section 602(a). 
The new language in the section includes a significant change by the Adminis 
tration giving sureties the right to file protests equally with importers or con 
signees. As drafted, the statute would now permit sureties to file protests within 
00 days of liquidation or within 90 days from the date of mailing of notice of 
demand for payment against their bond. However with regard to the latter 
filing, the surety would have to certify that it WHS not filing its protest "to col- 
lusively extend another authorized person's time to protest." This latter provi 
sion is in the new paragraph (b) of section 602 which replaces paragraph (b) 
which we had recommended be deleted. We are in agreement with the new para 
graph (b) of section 602.

Section TI4.—The present section 714 in the revised bill was not included in 
the original bill. It would delete the following sentence from section r>14(a) of 
the Tariff Act of 1930, as amended, 10 U.S.C.A. 1514(a): "When a judgment or 
order of the United States Customs Court has become final, the papers trans 
mitted shall be, returned, together with a copy of the judgment or order to the 
appropriate Customs officer, who shall take action accordingly." I am unable to 
fathom the reason for this proposed provision, and would recommend its excision 
from the bill. If it is intended that the court should retain in its files certain of 
the documents in contested cases, appropriate statutory language should he 
drafted. However even in those instances it would be necessary for the Customs 
officials to have the consumption entries to effectuate liquidation.

Section 715.—This is the prior section 714 in the original version of the bill. In 
accordance with our suggestion that § 2631 in section 402 of the bill be deleted, 
we renew our recommendation for the deletion of this section from the bill and' 
the deletion of "(b)" before the remaining paragraph.

If you have any further questions after viewing these comments, I would 
certainly be glad to answer them. I appreciate the opportunity to have been able 
to comment on the revised bill, in spite of the limitations. 

Sincerely yours.,
ANDREW P. VANCE.

AMERICAN BAR ASSOCIATION.
Chicago, III, July 17, J978. 

Hon. DENNIS DF.CONCINI
Chairman, Subcommittee on Improvement* in -Judicial Machinery, CommHtcr on 

the Judiciary V.8. Senate, Wathinffton, D.C.
DEAR MR. CHAIRMAN : On behalf of the American Bar Association, I would like 

aeain to express our appreciation to you and members of your Subcommittee for 
the opportunity you recently provided us to testify at the hearings on S. 2857, the 
proposed Customs Courts Act of 1978.

You have sent us a revised version of the bill and requested coments by July 17. 
Regrettably, it is simply not feasible for use to review thts revised draft and" 
respond in such a short time. As you know, the bill contains a great number of 
complex provisions, and many of the changes made are quite fundamental and 
will importantly alter the scope and availability of judicial review for some years 
to come. Thus, we feel it. is important to examine the revisions with care and to 
consult among the various members of the Bar who are expert in this field and* 
have been participating in the formulation of our views.

We would hope that your Subcommittee will find it possible to withhold action 
on this bill until we have had an opportunity to review it carefully and submit 
our comments. My quick reading of the revised draft indicates that there are still 
substantial problems with some of the provisions, especiallv those which describe 
the subject matter jurisdiction of the Customs Court. A little time spent delineat 
ing that jurisdiction carefully at this time can save years of uncertainty and'
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expensive litigation that would likely follow from enactment of the present 
version.

I'lease be assured that the ABA strongly supports the objectives of this legis 
lation. As indicated at the hearing, we will have no objection to enactment of the 
provisions addressed to improving the status of the judges of the Customs Court 
and giving the Court equity powers and the power to act, in appropriate cases, 
prior to the exhaustion of all administrative remedies. However, the provisions 
relating to the scope of the Court's exclusive jurisdiction do require, in our view, 
additional attention. We will attempt to have our views submitted to you by 
approximately the end of August. 

Sincerely yours,
ROBERT E. HERZBTEITT, 

Chairman, Standing Committee on Cuttotnn Law,
American Bar Association.

SEBKO & SIMON, 
Veto fork, N.Y., July 17,1978. 

Re. S. 2857—Customs Court Act of 1978 Comments on Revised Bill.
•Sl'KCOMMITTEE OX IMPROVEMENTS IN JUDICIAL MACHINERY,
tf.JW Dirknen Senate Office Building, Washington, D.G. 
Atr.: Mr. Michael .T. Altier, Deputy Counsel.

I»EAI: MR. ALTIKR: Enclosed is the statement prepared on behalf of the J.F.K. 
Air|K>rt Customs Brokers Associations, Inc., containing our comments on the 
revisions to S. 2857. We truly appreciate the opportunity afforded us by Senator 
L»e Concini to comment on these revisions and hope that you will feel free to 
contact us for any further analysis or suggestions which we can provide. 

With kind regards. 
Sincerely,

DAVID SEBKO. 
Enclosure.
STATEMENT OK THE J.F.K. AIRPORT CUSTOMS BROKERS ASSOCIATION, INC., ON 

S. 2857—CUSTOMS COURT ACT OF 1978, AS REVISED
We have reviewed the revised bill which, as stated by Senator DeConeini, 

incorporates many of the constructive suggestions which arose out of the hear 
ings held June 23rd and 27th, 31)78. While we believe this revision goes a long 
way in resolving many of the difficulties which we had regarding this bill, there 
still remain certain areas in need of further revision, areas of particular concern 
to our members as Customhouse brokers. Rather thau attempt to address our 
selves to the entire bill, we will concentrate our attention on those particular 
sections which we believe are of the greatest importance to our members and 
which we believe require additional review.

Section 302 (Section 3501).—Although reviseu for clarity, and expanded to 
include additional grounds for invoking the jurisdiction of the Customs Court, 
this section, relating to civil jKMialties and forfeitures, .till requires the defendant 
to choose between its right to a jury trial and the benefit of the expertise found 
in she Customs Court. No such choice should be neC'.^sary.

There are two possible solutions to this problem. The first would entail a 
change in the language of 1591 (f) to iwrmit a trial by jury in the Customs Court 
in actions brought pursuant to this section. The jury trial could be specifically 
limited to this section only and would have uo application to actions brought 
under the other provisions of this Bill.

The second alternative would be the introduction of the bifurcated trial to the 
penalty area. The first trial would deal with the questions discussed in 1591(d) 
(2). while the second trial, heard in the presence of a jury in the District Court, 
would determine liability and amount of penalty.

Hither of these proposals would preserve for the defendant its basic right to a 
trial by jury. It would eliminate the necessity to sacrifice one benefit in order to 
obtain another.

An additional question remains with regard to this section. At the present 
time, cases commenced in the District Court are prosecuted by the U.S. Attorneys 
Office. However, all cases tried in the Customs Court fall under the jurisdiction 
of the Custom Section of the Civil Division of the Department of Justice. Left 
unclear by the bill is the question of who would prosecute the case should a
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transfer be effected to (lie Customs Court. Will the case remain under the juris 
diction of the l".S. Attorney? Will the Office of the Assistant Attorney General 
take over the litigation once it is transferred? Will both agencit i work together 
in the prosecution of the action? None of these questions are answered by the 
legislation as presently worded.

Although we do not express a preference with regard to which agency shall 
ultimately be responsible for the litigation, we do wish to point out that as 
presently constituted, it is the Office of the U.S. Attorney which initially is re 
sponsible for the preparation of the action. This includes the investigatory work 
necessary prior to the filing of suit. Accordingly, should the case be transferred 
from one office to the other, it will be necessary for the Assistant Attorney
•General's office to invest additional time familiarizing itself with the findings 
of the U.S. Attorney.

Section 302 (Section 1592)—Although revised to limit any counterclaim, set- 
off, or demand to the same import transaction before the Court, we still believe 
that this counterclaim provision should be excluded from the bill. If, however, 
it is retained, we believe that it requires considerable revision.

This section would enable the Government to counterclaim for a higher rate 
of duty than that imposed at the time of liquidation. At the same time, pursuant 
to Section 402 (Section 2639) of this bill, the Government could still rely on the 
presumption of correctness with regard to its original classification and/or ap 
praisal. On the one hand, the Government will be alleging that the original 
classification is wrong, while on the other it would be relying on the presump 
tion which states that the original classification was right. If the provision for 
counterclaims is to remain in the bill, it should be amended to provide that where 
a. counterclaim is in the form of a claim for change in classification and/or ap 
praisal to one higher than that found at the time of liquidation, the presumption 
of correctness attaching to the original classification or appraised valne will no 
longer l>e applied, and the burden of proof as to the correct classification or 
appraised value would be on the Government. This would substantially negate 
the chilling effect of this provision on claimants in the Court.

Equally important, is that, the introduction of the counterclaim into the Cus 
toms Court will result in a change in the longstanding practice of denying affirma 
tive relief in the form of a rate of duty or appraised value higher than that 
assessed by the Government where suit has been commenced by the importer. 
See for example Mcyo Corp. v. United State*, 73 Cust. Ct. 190. C.D. 4574 (1974).

The Government is permitted 90 days from the date of liquidation to volun 
tarily reliquiclate an entry to adjust either the classification or value. While the 
Government may argue alternative classifications and/or values, it has never 
been permitted to affirmatively assert such a claim. The counterclaim provision 
permitting such a result may lead to a tremendous upsurge in the number of al 
ternative claims pleaded by the Government merely because they result in a 
higher rate of duty. See for example •/. E. Jtcrnard d Co.. Inc. v. United State*, 
04 Cust. Ct. 525 at 527. C.D. 4029 (1970). The potential for the Government to 
obtain an affirmative result through the use of alternative claims may prove 
too tempting an invitation to flood the Court with claims which would not other 
wise be made but for this provision. The result will be to prolong the litigation, 
and direct attention away from the main issues.

In addition, this provision will permit the Government to raise, in the form 
of a setoff or counterclaim, causes of action for which original jurisdiction is 
found in the District Court. For example, the penalty cases referred to in Section 
1591 above, which commences in the District Court, could be commenced by the 
Government in the form of n counterclaim or setoff in the Customs Court. The 
effect- will be to deny the plaintiff its opportunity for a trial by jury which it 
would have had as the defendant in the District Court action.

In addition, this provision would allow the counterclaim to be applied as setoff,
-even if the penalty claim \rere barred by the Statute of Limitations. The only 
requisite would be the finding by the Court that the counterclaim or setoff arose 
out of the same import transaction.

A most significant defect in the counterclaim provision lies in the fact that it 
will complicate the proceedings and dilute the effect of the expertise of the 
judges of the Customs Court in classification and value matters. Claims arising 
out of the same import transaction, but not related to classification or value, 
or to any of the other historically recognized causes of action before the Customs 
Court will result in prolonged litigation raising issues better suited for other 
forums.
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Finally, the counterclaim provision contains numerous pitfalls and problems 

without any apparent overriding, or even equal, policy considerations in its 
favor. Accordingly, we reiterate our position that this section should be deleted.

Section 402 (Section 2634)—Subsection A of this section refers to those items 
which are to be forwarded to the Customs Court at the time of the service of 
the complaint on the Secretary of the Treasury. Where certain of these items do- 
not exist, an affirmative statement to that effect is to be transmitted to the 
Court in lieu of the actual items.

However, this section does not take into account instances in which the items- 
mentioned did exist and were in the custody of the Customs Service, but through 
inadvertance neglect or otherwise, have been lost prior to the filing of the com- 
plaint. Under such circumstances, certain sanctions should be enacted to pre 
vent the Government from benefiting from its own behavior.

For example, where a sample from the actual entry is necessary in order to 
prove the plaintiff's classification claim, and this sample had previously been 
provided to the Customs Service, the defendant should not be able to profit from- 
the fact that it has misplaced the sample and is unable to produce it in Court. 
This is particularly apt to occur where an extended period of time elapses be 
tween the entry of the merchandise and the commencement of the Court action. 
In many instances, the plaintiff will not have a sample from the shipment and, in-. 
tact, relying on the previous submission of a sample to the Government, may not 
have any samples of the merchandise after the normally long period of time be 
tween entry and the commencement of the action.

Under such circumstances, the importer should be permitted to produce a- 
facsimile or other substitute, with the defendant estopped from raising objec 
tion. The bill could use as a model the sanctions provided for under Rule 37(b) 
of the Fedaral Rules of Civil Procedure or as adopted by the United States 
Customs Court under Rule 6.5 (b) relating to sanctions for failure to comply 
with discovery.

In addition, we believe that the types of items required under Subsection (a) 
should be expanded to include any and all reports prepared by the Customs- 
Service relating not only to laboratory tests, but to all other aspects of the entry 
as well. Many times, the Customs Service will circulate documents and reports, 
through the Customs Information Exchange or between two ports, containing 
information with regard to particular merchandise. These should be included as 
part of the information to be forwarded to the Court.

One other item which should also b« included are copies of all correspondence 
between the Customs Service and the importer. Many times, the Customs Service- 
will request information from the Importer and in turn, the importer will 
respond in writing to the Customs Service. This should be part of the official 
record sent to the Court. Again, failure to produce these reports should subject 
the defendant to the type of sanctions outlined above.

Section 402 (Section 2639)—paragraph 1 of this section retains the presump 
tion of correctness which attaches to the decisions of the Secretary of the Treas 
ury. We believe that there is no rationale for retaining this archaic presumption, 
and that it should be deleted from the bill. If, however, the Committee chooses 
to retain the presumption of correctness, it should be modified to place stringent 
requirements on the Customs Service.

Presently, actions commenced in the Customs Court based on the denial of a 
protest normally contain nothing in the record to indicate the reasons for the- 
denial of the protest or the reasons for the classification or value assigned by 
the import specialist. The actions of the import specialist are deemed presump 
tively correct, despite the failure to provide a rationale for the decisions reached. 
Accordingly, we suggest that this section be revised, if retained, to require tlmt 
the presumption of correctness shall only attach in those instances where admin 
istratively, the Department of the Treasury has provided the reasons for a 
particular decision, in writing, thereby establishing that the decision was made 
with due deliberation. Without this explanation, there is nothing in the record' 
to suggest that the actions of the Customs Service were made after due delibera 
tion and a correct assessment of the facts.

We believe that this change would be helpful not only from the standpoint 
nf clarifying the issues, but also from the standpoint of helping the parties to 
the action and the Court understand the manner in which the administrative- 
decision was reached.

Section 503 (Section 1546)—Of particular concern to our membership is Sub 
section (c) of this section placing with the C.C.P.A. exclusive jurisdiction to-
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review decisions of tbe Secretary of ibe Treasury to either deny, revoke, or 
suspend a Customhouse broker's license. The authority to review these decisions 
is stated to be based on Section 641 (b), of the Tariff Act of 1930, as amended.

Initially, it appears that the drafters have made a technical error in citing 
the denial of license provisions as being contained in Section 641(b). We believe 
tbat tbe Committee intended to make reference to Section 641 (a), when referring 
to the denial or revocation of the license under paragraph 1 of Subsection (c).

If this interpretation is correct, we are quite concerned with the lack of 
appellate procedures comparable to those found in 641 (b) paragraph 2. The 
provisions of 64Kb) include an automatic stay of tbe actions of tbe Secretary 
of the Treasury in suspending or revoking a Customhouse broker's license. No 
comparable provisions are found in 641 (a). In addition, because of the language 
of proposed Section 1546(e) of Title 28, the C.C.P.A. would be unable to issue 
either an injunction, or writ of mandamus, for the purpose of either enjoining 
revocation of the license, based on the existence of less than two corporate officers 
who are licensed brokers, or compelling the Secretary of the Treasury to issue a 
license previously denied.

Customs brokerage is a service business. Accordingly, the loss of a broker's 
license, if not immediately remedied, will as a practical matter, result in the
•destruction of the broker's business. Without the necessary tools to take im 
mediate action based on the denial or revocation of a lencense under 641 (a), a 
decision favorable to the broker by the C.C.P.A. will result in only a pyrrhic 
victory because of the practical effect of the broker having lost all of his 
customers.

It should be noted, that prior to 1935, the revocation of a Customhouse broker's 
license under 641 (a) was subject to judicial review, and the commencenment of 
a proceeding did act as a stay of the revocation. In effect, what we are asking 
is that this bill continue in this tradition and permit a licensed- broker to continue 
to operate pending judicial review of the Secretary's actions.

In addition, we are suggesting that Subsection (e) be revised, at least with 
regard to its reference to Subsection (c), to permit the Court to enjoin or compel 
the Secretary of the Treasury, as necessary, to preserve tbe status quo during 
the litigation.

Section 602.—The provisions of Section 602 relate to the parties entitled to file 
a protest with respect to merchandise entered for consumption. While expanding 
(he number of permissable parties able to file protests under this section, the bill

•does not address itself as to whom refunds are to be sent.
At the present time, it is the practice of the Customs Service to forward all 

refunds based upon a protest to the importer of record. However, this does not 
take into account the numerous instances in which the importer of record is not 
the person paying the charge or exaction. We suggest that this section be revised 
to include a provision providing for the forwarding of any refunds to the unreim- 
l«irsed party paying the charge or exaction. The protest itself should require 
disclosure by the protesting party as to the identify of this unreimbursed party.

An example of the significance of such a change can be found in tbe experience 
of onr members. At the present time, it is the practice of many Customhouse 
"brokers to deposit duties on behalf of their importer clients. This is done both as a 
service to the client and to prevent the late filing of the entry. In some instances, 
however, the broker does not receive reimbursement for the deposit of the duties. 
In many instances this is as a result of the bankruptcy of the importer prio- to 
the payment. At the present time, there is no provision for the broker to obtain 
a preference in bankruptcy in order to collect the funds deposited as duty on 
'behalf of the importer.

By requiring that any refunds on protested entries be paid to the nnreimbursed 
party paying the charge or exaction, the bill will insure that the party entiled 
to receive the refund, in fact, does.

We are ereatly appreciative of the opportunity you have afforded us to com 
ment on the revised bill. We look forward to hearing from you and stand ready 
to provide any additional information or clarification which you may find 
necessary.

The concerns expressed above, are of great importance to our members, and
•we hope tbat you will give them your every consideration. 

Respectfully submitted.
DAVID SERKO.
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U.S. INTERNATIONAL TRADE COMMISSION,

Washington, D.C., July 18, 1918. 
MICHAEL J. ALTIER, Esq.
Deputy Counsel, Subcommittee on Improvements in Judiciary Machinery, Dirk- 

«cn 8enate Office Building, Washington, D.C.
DEAR MB. ALTIER : This Is in response to Senator DeCoucini's letter of July 6,. 

1078, requesting our views on the June 30,197S, draft of the so-called "Customs- 
Courts Act of 1078." The following comments focus on those provisions of the 
June 30 version of this bill which, if enacted, would adversely affect the conduct 
of Commission proceedings and their judicial review. Specifically, these provisions- 
concern the judicial review of the Commission's advisory findings and recom 
mendations in those proceedings in which the Commission is not authorized to 
issue final orders and the requirement that the Commission create administrative- 
records in investigations conducted under the Antidumping Act, 1921, and the- 
countervailing duty statute to facilitate judicial review of such proceedings.

With respect to the judicial review of advisory findings and recommendations,, 
the Commission has taken the position that judicial review should be limited to- 
determining the procedural regularity of these actions. This is consistent with 
proposed section 1583 (c), to amend title 28 of the U.S. Code, in the bill which, 
would limit Customs Court review of the actions of the Office of the Special 
Trade Representative under section 301 of the Trade Act of 1974. Accordingly, we 
suggest that proposed section 1583 (b) be reworded to read:

(b) After the decision of the President has become final, the Customs- 
Court shall possess exclusive jurisdiction to review advice, findings, recom 
mendations or determinations of the International Trade Commission pur 
suant to sections 131, 201, 801, 406, and 503 of the Trade Act of 1974, and' 
22 of the Agricultural Adjustment Act, as amended, solely for the purposes- 
of determining the procedural regularity of those actions. 

With regard to the proposed new sections 2634 (c) and 2634(d) to amend title- 
28 of the U.S. Code by requiring the creation of a documentary record in Com 
mission investigations under the Antidumping Act, 1021, and the countervailing, 
duty statute, the Commission has taken the position that these investigations are- 
not "record" proceedings for several reasons. First, the satutory time limits for 
these investigations are inconsistent with the concept of record proceedings and. 
preclude the Commission's use of compulsory process to obtain necessary informa 
tion. Second, these acts are not adversary in nature. The Commission performs a 
fact-finding function. Neither statute authorizes the Commission to impose sanc 
tions on interested parties to these investigations for a failure to cooperate with 
the information gathering activities of the agency. The hearings conducted by 
the Commission are not trial-type proceedings, but, rather, legislative-type- 
hearings. Although each of these statutes contemplates that the Commission hold 
hearings, the hearing ordered is required within the context of whatever investi 
gation the Commission "deems necessary," and, in the case of the antidumping act,, 
is specifically exempt from the provisions for adjudication in the Administrative 
Procedure Act. Finally, we do not believe that the Congress intended that the 
investigations conducted under these statutes be subject to requirements for 
administrative records. The Commission's investigations under these statutes— 
to determine the impact of imports on domestic industries—are in the nature of 
market research studies. Should special duties be imposed on the basis of a 
Commission determination that a U.S. industry is being injured, an interested 
party may petition for a revocation of the order imposing the duty within two 
years of its issuance. Thus, any "record" could become stale for "changed cir 
cumstances'* within those two years

For these reasons, the position of the Commission has been, and remains, that 
the only documents relevant to the Customs Court's review are the official 
notices published in connection with the investigation and the actual determina 
tion of the Commission and the statement of reasons in support thereof. Cf.,. 
Dunlop v. Jiachowski, 421 U.S. 560, at 572-573 (1975). Accordingly, we suggest 
that the description of the Commission's administrative record in proposed' 
sections 2634 ( c) and 2634 (d) to amend title 28 be changed to read:

(d) Upon service of the complaint on the United States International' 
Trade Commission or its designee in an action contesting one of the determi 
nations set forth in section 51*>(d) (2) (A) (or (d)(2)(B)) of the Tariff 
Act of 1030, as amended, the Commission or its designee shall forthwith 
transmit to the United States Customs Court, its determination together 
with a complete statement of findings and conclusions, and the reasons or-
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bases therefor, on all the material issue of fact or law presented consistent 
with confidential treatment granted by the Secretary of the Treasury or the 
Commission, as the case may be, in the course of making its determination. 

In the June 30 draft of the "Customs Courts Act of 1978," both proposed new 
sections 2634 (c) and 2034(d) would require the Commission to transmit to 
the Customs Court all information developed in connection with the investigation 
and permit the Commission to seal information obtained on a confidential basis. 
These sections further provide that the confidentiality of such information shall 
be preserved in the litigation but that the court could review the confidential 
material iu camera if such review is necessary to the disposition of the litiga 
tion. Although these provisions of the bill make no reference to protective orders, 
it is inconceivable that the courts would determine the relevance of the con 
fidential information to the disposition of the litigation sua sponte. Because the 
parties to these investigations do not have an opportunity at the Commission 
level to gain access to the confidential materials on which the Commission bases 
its determinations, it is our view that it would be anomalous if judicial review 
proceedings could be used to gain this information—not otherwise available— 
trom which to frame arguments to the court. This would result in relitigation, 
rather than judicial review, and would seriously jeopardize the finality of 
Commission determinations. More important, however, such increased access to 
confidential information would interfere with prompt voluntary compliance with 
the Commission's requests for proprietary dutu, In turn preventing the Com 
mission from making informed determinations in these investigations. For these 
reasons we do not believe that the provisions for maintaining the confidentiality 
of information during judicial review would actually ameliorate the effect of 
creating a documentary administrative record.

I hope this information is helpful to you. If we can be of further assistance, 
please call on us.

Sincerely yours,
MICHAEL H. STEIN, General Counsel.

AMERICAN IMPORTERS ASSOCIATION INC.,
New York, N.Y., July 20, 1978. 

Senator DENNIS DECONCINI,
Subcommittee on, Improvements in Judiciary Machinery, Dirksen Senate Office 

Buildina, Washington, D.G.
DEAR SENATOR DF.CONCINI: We received the revised version of S. 2857 and 

appreciate your continuing interest in developing a bill that all segments of the 
trade community can support

While we remain vitally concerned with S. 2857, we were institutionally 
incapable of presenting you with a thoughtful analysis of the revision by 
July 17—only six days after we received it. As a national association we act 
not only for the interests of our members but also with their direct participation. 
Their input is especially important in the earlier stages of an issue and also 
when an issue is as important and comprehensive as is Customs Court reform. 
Vtry short deadlines effectively preclude our participation. They certainly elim 
inate the opportunity for communication with our members beyond the New 
York area. It is ironic that this deadline for comment on the redrafted bill 
precedes the closing of the public record on the original bill; we find ourselves 
preparing a statement on a bill no longer under serious consideration.

Although we have not been able to subject your redraft to our normal pro 
cedures for study, we want to provide at least some preliminary comments. We 
find that although the redraft is an improvement, many serious deficiencies 
remain. We have enclosed a list of some of those problems.

We at AIA are disappointed with the manner and haste with which this bill 
is being moved.

While there is now, as a result of the efforts of your Subcommittee, some form 
of discussion of the concepts in the bill, these discussions are only superficial— 
based on quick impressions. Even more serious is the lack of attention being 
given to the specific language used to incorporate these concepts. There has been 
little effort expended to ascertain precisely what the bill is saying. Each com 
menting party must operate on what his quick reading assumes the bill says. 
These short-cut analyses can only lead to problems as the Customs Court inter 
prets, section by section and word by word, the provisions in the bill.
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It is the importer, not judges, lawyers, or legislators, who will pay 'or hurried 

and uiiconsidered drafting. Importers will have to spend many thousands of 
dollars for the resolution of language problems in unnecessary litigation and 
appeals. Furthermore, the taxpayer will pay because the government will hare 
to defend these cases.

The most serious example of this casual "leave it to the Court" attitude reaches 
to the very heart of the bill. There has been no attempt to define the meaning 
and scope of the phraue "directly affecting imports" in section 1581. No one seems 
.to Lave thought through its potential scope or decided how far it should apply. 
Yet without such an effort, we cannot even approach a precise knowledge regard- 
lug the potential application of many of the bill's sections. Again, the failure to 
define "customs laws" in section 1685 leaves unresolved one of the present juris- 
dictionel disputes. Language in sections 1585 and 2640 is unclear on its face; 
almost certaiuly many more ambiguities are waiting to be discovered, if not by 
severe scrutiny now, then by unfortunate importers only after their cases are in 
court. Even the very careful and lengthy work done on the 1970 Customs Court 
Act—work which had begun many years earlier—proved to contain flaws.

We repeat our support for many provisions of this bill. We do not want to find 
ourselves in the unhappy position of having to recommend to our member com 
panies that they actively oppose a bill which, although containing needed reform, 
on balance presents too many unanswered questions and interpretative pitfalls. 
Major reforms are not to be made in haste. A major alteration in our judicial sys 
tem should be acted upon with even greater deliberation.

Although this letter may appear very negative, we intend to be constructive. 
We wish to assist you in developing the best possible system of judicial review for 
international trade. We simply do not believe that such a result is possible if the 
current pace of consideration is continued.

If the schedules of the Subcommittee and its staff provide time for this bill 
this year, we submit that the time will be better spent in developing a solid bill 
for the Ninty-sixth Congress. Importers and the government have managed quite 
well with the existing system for seven years; both will continue to manage 
during the time it takes to examine this bill in the proper manner. 

Very truly yours,
GEBALU O'BBIEN, 

Executive Vice President.
Section 1581. The phrase "directly affecting imports" remains undefined. (See 

accompanying letter.)
Section 1583. Subsection (b) & (c) each create a cause of action. Such sub* 

etantive changes belong in amendments to title 19 of the United States Code.
Section 1585. The meaning of the new language—all that follows the second 

comma—is confusing at best. Certainly its intent is unclear.
Station 1086(a). In eliminating the word "tax" but retaining "fee" the redraft 

accepts a criticism of the first draft but carries it only halfway. Similar half 
solutions appear in a number of other sections as well.

Section 1591. The burden of proof to be applied in these cases remains ambigu 
ous. If it is only to be one of substantial evidence under section 2G40(d), then we 
find it unacceptable.

Section 1592. While this section has been improved, we still cannot support it 
because of its chilling effect on importers with meritorious claims.

Section 2G31. The changes in subsection (b) are an improvement but as with 
the changes in section 1592, they also leave the importer in the position of ques 
tioning whether he dares take a meritorious claim to court.

Section 26S4. The words "summons or" should also be included here preceding 
each mention of a complaint.

Section 2640. The meaning of the opening language is unclear. The purpose of 
this bill is to clarify, not further confuse, such issues. This lack of care illustrates 
the nature of our concern over the drafting of the entire bill.

Section 2G43. Provisions of section 516 (19 U.S.C. 1516) are not appropriate for 
.inclusion in this section.

Section 601. This extensive reworking of section 516 is inappropriate in this 
bill. This is a substantive amendment to title 19 and should be presented In a 
separate bilL

Further, in our testimony on June 23, we asked that several other provisions 
be included in the bill. They do not appear in this redraft, however.

There is no provision for a small claims division in the Customs Court. Nor 
are there provisions for importers to challenge antidumping and countervailing



299

duty determinations of the Treasury Department prior to a liquidation in which 
sucii extra duties are assessed.

DKPAKTMKXT OK Jrsricn. 
Wa*liinyto». D.C., -lulu <>], l()~ti. 

MICHAEL J. ALTIER, Esq. 
Deputy Counsel, Subcommittee on Improvements in Judicial Machinery, Dirksen

Senate Office Building, Washington, D.G.
DEAK MK. AI.TIEK: Senator DeConoini's letter of July (5. 1978, requests tliat we 

direct our comments on a revised version of the Customs Courts Act of 1!>78 
to you.

The revised version of the bill primarily clarifies (he language (if S. 28.~7 and 
does not adversely affect (he objectives of the bill. Since, in our view, the bill 
will make an important contribution to achieving the laudable goals stated in 
section 301, the Department of Justice supports the enactment of the revised 
version into law.

Very truly youra,
BARBARA ALT.KN BABCOCK, 

Assistant Attorney General.

STEIN, SHOSTAK, SHOSTAK & O'HABA, INC.,
Los Angeles, OaUf., July 24,1978. 

Hon. DENNIS DE€ONCINI,
Chairman, Suln'ornmittc'' on Improvements in Judiciary Machinery, toirksen Sen 

ate Office Building, Washington, D.G.
DEAR SENATOR DECONCINI : This statement is filed on behalf of the Customs 

Law Committee, Los Angeles County Bar Association, with respect to S. 2857, 
the Customs Courts Act of 1078 as originally proposed and as revised on June 30, 
11)78.

The Customs Law Committee is comprised of practicing attorneys who devote 
substantially all of their professional activities to the area of Customs law and 
administration. Included within the scope of their practices is litigation before 
the United States Customs Court and appellate practice before the United States 
Court of Customs and Patent Appeals. Although the practice of Customs law by 
members of the Customs Law Committee is nation-wide in scope, a substantial 
number of the Committee members' clients are located in the Los Angeles and 
Southern California area. Inasmuch as the United States Customs District of 
Los Angeles is the second largest district in dollar volume of United States im 
ports in the nation, the importing community in this area and the attorneys 
representing their interests have an intense concern regarding proposed legisla 
tion which affects the judicial process associated with the administration of 
Customs laws and regulations. For that reason, we are pleased to offer comment 
upon S. 2857.

We have read with interest the statement submitted to the Subcommittee 
at the hearings. We endorse, generally, the sentiments expressed by other mem 
bers of the Customs Bar whose point of view reflects the concern of plaintiffs 
before the United States Customs Court. In that connection, we commend to the 
Subcommittee those views expressed by Andrew P. Vance, Esq., representing 
the Association of the Customs Bar; Robert E. Herzstein, Esq. representing the 
Standing Committee on Customs Law of the American Bar Association; Joseph 
S. Kapland, Esq., representing the Section on International Law of the Ameri 
can Bar Association; and Donald W. Paley, Esq., representing the New York 
County Lawyers Association.

We share with the Subcommittee a belief that legislation is needed to enhance 
the jurisdiction of the United States Customs Court and to enlarge the scope 
of remedies available to litigants in civil actions brought to that forum. We 
agree that there should be amendments to the current applicable statutes to ob 
tain a greater utilization of the expertise of the fine jurists who preside in that 
Court. We share the view, however, generally held by representatives of the 
plaintiffs' bar testifying before the Subcommittee that S. 2837, in its original 
form, and as revised, will not achieve those goals. In our view, the Bill, if en 
acted, would be likely to discourage and diminish litigation before the United 
States Customs Court, leading to a result that all who have addressed the sub 
ject of the Courts' jurisdiction would agree is undesirable.

We believe that a great deal of progress in this area could be achieved through 
legislation along the lines suggested by Honorable Edward D. Re, Chief Judge, 
L'nited States Customs Court. In his testimony before the Subcommittee on June

8V!—02C-- 7S———20
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23, 1978 and iu his letter to you of July 14, 1978 commenting upon the June 30 
revision, Judge Re offered alternative proposed statutory amendments which 
are relatively few in number and clear and straightforward in text and mean 
ing. Were Judge Re's proposals enacted into law, the United States Cutsoms 
Court would be granted all of the necessary powers, in law and in equity, re 
quired for the Court to effectively function. The subject matter jurisdiction 
of the United States Customs Court would also be enhanced with respect to 
causes of action brought against the Secretary of the Treasury or the United 
States Customs Service where immediate and irreparable injury is threatened 
and quick and decisive judicial action in required. This is an area of present 
weakness in the statutory structure of the Court and when, coupled with a 
grant of equity powers, would provide the Court with the Judicial tools which 
are most needed at the present time.

We share the views expressed by many who have testified before the Subcom 
mittee that the subject matter jurisdiction of the United States Customs Court 
and, to some extent, the United States Court of Customs and Patent Appeals 
should be enlarged. We endorse the views expressed by Chief Judge Re that 
that complex task requires more study and evaluation in order to develop ap 
propriate statutory amendments. We believe the provisions of S. 2857 which 
purport to effect the enlargement of the subject matter jurisdiction of the Courts 
would not achieve those goals and do not lend themselves, for the most part, to 
minor textual modifications to overcome the defects in draftsmanship which we 
believe are evident.

The members of the Customs Law Committee are most appreciative of your 
efforts and interest in this matter, and of the concerns for the improvement of 
the judicial machinery of the United States Customs Court and of the United 
States Court of Customs and Patent Appeals shared by your colleagues on the 
Subcommittee. We trust that the work of the Subcommittee in this area will 
continue and we wish you to know of our interest and willingness to assist the 
Subcommittee as it'Continues to work upon legislative proposals designed to 
achieve the goals we all shnre. 

Very truly yours,
JAMES F. O'HARA, 

Chairperson, Customs Law Committee,
LOB Angeles County Bar Association.

NATIONAL CUSTOMS BROKERS & FORWARDERS
ASSOCIATION OF AMERICA, Inc., 

New York, N.Y., JulytS, 
STATEMENT OF NATIONAL CUSTOMS BROKERS & FORWARDERS ASSOCIATION OF AMER 

ICA TO THE SUBCOMMITTEE ON IMPROVEMENTS IN JUDICIAL MACHINERY SEW ATE 
COMMITTEE ON THE JUDICIARY CONCERNING REVISED S. 2867 CUSTOMS COURT 
ACT OF 1978
Our Association is a nationwide organization of approximately 400 members 

located in all of the major ports of the country, as well as 23 affiliated local 
associations. Our members include customs brokers licensed by the U.S. Treas 
ury Department as qualified to enter and clear merchandise through Customs, 
ocean freight forwarders licensed by the Federal Maritime Commission to handle 
export shipments, internationl air cargo forwarders licensed by the Civil Aero 
nautics Board, and IATA air freight sales agents.

We handle through our membership most of the general cargo Imported into, 
as well as exported from, this country. Our Association is the only nationwide 
organization representing the customs brokerage and international freight for 
warding industry.

Our customs broker members are specialists in all facets of the problems relat 
ing to the entry and clearance of imported merchandise. They daily handle thou 
sands of import shipments. They are to be found as active members in all of 
the principal organizations in this country dealing with imports, and they are 
the advisers to the importing community in connection with technical and every 
day customs matters. They frequently are importers of record. If they do not 
speak in this field on behalf of importers, they are their principal consultants 
whenever customs problems arise, particularly those matters that take place 
prior to actual litigation in court.

Our Association supports all of the statements and recommendations made 
before this Sub-Committee on June 23, 1978 by the American Importers Associ-
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ation, and we note with satisfaction (liat many of the recommendations of that 
Association have been incorporated in the modified edition of S. 2857 as revised 
during the week of July 10, 1078 by Senator Dennis DeConctni. The proposed 
Revised Bill is a highly desirable und laudable one. Our following comments are 
directed toward that revised edition of S. 2857 as we find that a few problem 
areas still remain.
1. Vesting Executive Jurisdiction, in the r.tt. Customs Court in Mnttirs "Directly 

Affecting Imports"—Section 1581, etc.
We find that the words "directly affecting imports" arc ambiguous and most 

confusing; they cover imported articles after 'hoy enter into the commerce of this 
country and are in the hands of third parties, including ultimate consumers. These 
words should be limited only to imports before they enter into the commerce of the 
United States. If a definition of these words is not contained in the Bill, then it 
is rather essential that they be explained in explanatory notes.

There are also other matters that directly affect imports which should not be 
vested exclusively in the Customs Court, particularly when the expertise of that 
court is neither necessary, nor desirable, as hereinafter explained.
2. Final Agency Action-—Section 1583 (J)

Importers should be allowed, when extraordinary circumstances exist, to ap 
peal immediately to the Customs Court from final agency action ("advice") re 
lating to classification, valuation, rate of duty, marking, restricted merchandise, 
entry requirements, drawbacks, vessel repairs, and the like issued by the Secretary 
of the Treasury or his delegate to the public or to the Customs Service without 
being required to wait many months until there will have been a liquidation of 
an import entry. The Customs Court should be given the authority to determine 
whether or not the extraordinary circumstances are such as to warrant immediate 
court review. See the preliminary Injnnctive relief procedures in the event of 
extraordinary circumstances as set forth in Section 2G30(d).

It is here appropriate to set forth our proposal that the revised Bill be amended 
to permit the filing of a protest and a review thereof in the Customs Court as 
soon as the Treasury Department denies a drawback rate. There is no need or 
benefit to be gained by delaying protest .action for many months until liquidation 
has occurred on a drawback entry. Note Section 1587.
5. Exclusion of Goods at Hc<i«cnt of Another Federal Agency—Section 1585

We recognize the fact that there will be inconsistent rulings if one line of de 
cisions is adopted by the Customs Court in connection with the redelivery of 
imports pursuant to the terms of an entry bond or the exclusion of imports from 
entry or delivery, and another line of decisions is followed by the District Courts 
for a competitive domestic product. We urge, however, that, the Customs Court 
be given the authority to bundle such matters which relate to imports because 
the conditions and problems surrounding them are unique, and the Customs Court 
is better equipped to deal with these unusual factors. This authorization should 
be carefully conditioned by amendments to Section 1585 to prevent unnecessary 
conflicting and inconsistent legal interpretations by requiring the Customs Court 
to conform its rulings with what might otherwise be inconsistent positions taken 
by the district courts.
-}. Suits Transferred from a-District Voitrt—Section-15'Jt

Section 1591 is poorly phrased if it. Is intended to permit importers to bring 
initial action in the Customs Court to recover a civil penalty or forfeiture, to 
recover upon a bond, or to recover customs duties. It is now worded in such a 
way as to permit the Customs Court to do these things only if the civil action 
is first initiated in a district court. Similar faults will" be found in Section 26-10 
of Title IV and Sections 703 and 705 of Title VII.

Section 1591 (d) (2) is poorly phrased, and is objectionable. Where the govern 
ment sues an importer in a district court to recover a penalty, or to enforce a 
forfeiture, or to recover customs duties, the im]x>rter .should have the uncondi 
tional right to a transfer to the Customs Court, where the expertise of that court 
will be available to pass upon questions relating to classification or valuation of 
imports, the duty rate and other matters within the sole responsibility of the 
Department of the Treasury.

.Section 15J)Uf) should also IKJ amended to permit a hearing by the Customs 
Count either in the district where the action was first instituted, or at the head 
quarters of that Court in New York, at the option of the plaintiff.
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.7. Set-Off*, Dcmastd*<iHd Coi,M'rrc/«iHj»—Section 1592
Section 3592 as revised is still objectionable. It will subject an importer who 

hrinas protest action in the Customs Court to the possibility of paying duties at 
a higher duty rate, or on the basis of a higher dutiable value oil all pending pro 
tested entries where sales prices had been finalized on the basis of the cost of the 
duties ;>s liquidated by Customs. Tills provision should l>e deleted since the gov 
ernment already has adequate judicial means to enforce its demands and other 
set-offs claims. No ix'rsou who wants relief from government imposed duties and 
dutiable values believed to be unfair and unreasonable, should be subject to even 
greater import barriers as the outcome and reward for efforts to obtain justice.

The authorizations permitted by the proposed provision would also preclude- 
a trial by jury wherever the set-off, demand, or counterclaim on the same import 
transaction would otherwise be under the jurisdiction of the district courts.
(S. Ami Pawn Atlrerxelj/ Affeuted fir Ayffrieved—Section 2(>3t and Title VI, Sec 

tion* fiOldJ) (5HHO (,})) and (>OI(ff) (:llfi(ff) (i) (/))
Kvory American concern making or deal'ng in domestic articles is automat i' 

ctillii "adversely affected or aggrieved"' by competitive imported products; so is 
an importer or foreign exporter of competitor products. Such people may not be 
injured, but, ncvertiioless, the language of the statute permits them (and even 
sceems to encourage them) to harrass importers with frequent and spurious 
litigation. The advers-iy affected or aggrieved persons should he limited only 
to those who can establish that they have been materially injured. To ensure 
that unjustified harrassment. is not the reason for litigation there should be a 
provision which would p»nnit a harassed importer to recover damages if the 
claims of the "adversely affected or aggrieved' 1 person were not justified.

In addition, such iwrsons should be required to initiate their action at the ad 
ministrative level before instituting any action in the Customs Court, as im 
porters must do.

We also object to the provision in Section 2031 (b) which would permit any 
adversely affected or aggrieved" person to intervene in all civil action*, includ 
ing protest claims under 10 r.S.C. 3">14. To broaden the present law would place 
all importing interests in peopardy by providing constant tureats. Here again 
it: can be anticipated that domestic interests will harrass Importers.
7. Entry Document* In rourt Prior to Fitini/ Complaint*—Section 2684(a)

It is rather essential that all pertinent entry documentation be forwarded to 
the Customs Court when a summons is filed, and prior to the filing of a Com 
plaint. ~Mn*t of the cases in tho Customs Court are decided on the basis of stipu 
lations without the burdensome and expensive necessity of filing complaints and 
answers. Tho entry papers are needed at court not only for cases that are utll- 
mately submitted by stipulation, but also for the very many cases where efforts 
are not successful in obtaining the consent of the government to submission stipu 
lations, and they are therefore abandoned. Complaints and answers are not re 
quired for most of such cases. It will also be found that the Customs Service has 
a vdry poor record for keeping protested entries; many of such entries are lost, 
misplaced or destroyed.
rt. PreUnihtarii Tnjunetirc Relief—Section2fi3C,

We heartily endorse a preliminary injunctive relief procedure. It. is urgently 
needed.

Section 2G.'iG(a) provides that "all liquidated duties or exactions shall have 
been paid at the time tho (civil) action is filed". This provision carries out present 
practices. However, great hardship is occassionally caused by such a require 
ment. The provision should be amended to permit the filing of protests, etc. 
without the payment, of duties or exactions whenever the court determines that 
such a payment would cause the protosfant to "suffer substantial irreparable in 
jury" (See Section 2636(d)).

Importers and brokers at ports other than New York will be injured if they 
will lie able to obtain injunctive relief from a substantial irreparable Injury 
only in the Customs Court. Haste is here an important factor, and a bearine at 
the local port of entry is of utmost importance. Delays in arranging for a hearing 
by the Customs Court at a port away from New York will occur. The injured 
party should not be bound to undergo the expense of traveling from a distant 
city to New York with his attorney and witnesses. Such an injured party should 
have tho option of bringing his action either in the Customs Court, or In the local
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district court. Appals from either court should go only to the U.S. Court of 
Customs & Patent Appeals.

Customs officials can he dilatory. Bequests for rulings which are of importance 
to the importing community are frequently unduly delayed. While Section 2G36(d) 
provides for petitions for preliminary injunctive relief in extraordinary circum 
stances, and Section 2643 provides for the issuance of writs of mandamus, there 
should also be a specific provision which would require the Customs Service to 
report to the court, upon complaint of an undue delay by an importer, as to why 
the decision is being delayed, and if the court finds that the complaint is justified, 
to order action within a reasonable lime.
9. Harden of proof—Section 2630

There should be no presumption of correctness attaching to all decisions by 
Customs as set forth in Section 2«3f) (i). Even the present law is repugnant and 
contrary to tho democratic doctrine that there is a presumpion of innocence on 
the part of citizens. If there is to be any change, then there should be a burden 
in the first instance on the government to prove to the Court that the government 
is right. In no event should there be a presumption of correctness relating to such 
things as (a) exclusion of merchandise: ('») withholding of merchandise; (c) 
forc-feiture; (d) denial of immediate delivery privileges, etc.
10. ftcope and Standard, of Review;—Section 2<>40

The wording used in Section 2G40(a) is vague and confusing when it states that 
the issue presented "is of a type traditionally viewed as suitable for determination 
under any other standard of review". We have difficulty in understanding what is 
meant by these words, and it may be assumed that others will be similarly 
confused.
11. Ten Day* to Amend Judgment—Scction2644(b)

The funding* of fact should be allowed to be set aside only when they are 
contrary to the weight of evidence, which is the standard traditionally followed 
by the U.S. Court of Customs and Patent Appeals. We object to the words "unless 
clearly erroneous".

It frequently takes many days for mail posted by the U.S. Customs Court at 
New York to be received at a distant port. Even in New York City mail deliveries 
arc frequently delaye . Importers and brokers on the West Coast will be discrimi 
nated against and injured if they ar<» not given more than 10 days to move to 
amend a judcmen of tlu- court. The present procedure for moving for a rehearing 
in the Customs ( onrt is 30 days. This same time requirement should apply to 
Section 20440)).
/,?. Denning, Revoking or Suspending Llc.cnf.e9 of Cuxtoms Brokers—Section 1546 

(r) (Section 502, Title V)
We support the position that the 1 T .S. Court of Customs & Patent Appeals be 

given jurisdiction, but not the exclusive jurisdiction to review decisions by the 
Secretary of the Treasury to deny or revoke a customs broker's license, or any 
action challenging an order to revoke or suspend such license. The broker should 
have an option.

F"w customs brokers are located in the vicinity of Washington. D.C. Brokers 
MI the Western States will be injured and discriminated against if they will not 
bo permitted to have their complaints heard before a local appellate court as they 
:ire permitted to do under the present low.
J3. Notice Only in federal Register—Title VI—Section 001 (Section Stfi)

Ail wt'vo customs brokers (and most active importers) subscribe to the weekly 
Customs Bulletins. It is and for many years has been the one government publica 
tion that is limited to official current customs developments concerning imports. 
Few of the smaller brokers subscrihe to the daily Federal Register because articles 
of interest to such brokers can rarely be found therein. Information about im 
portant developments concerning the action taken by the government on protests 
and petitions by domestic interests should not be removed from the Customs 
Bulletins where it has traditionally been published. This important information 
to the Importing trade should not be published only in the Federal Register. (See 
lines 8, 13, 22—page 20; line 8—page 31: line 23—page 32; and line 11—page 
31 of amende:! S. 2.t;"). Ki!h«-r it should continue to be published only in the 
Customs Bulletins, or it should be published both in the Customs Bulletins and 
in the Federal Register.
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JJf. Effective Date—Countervailing Duties and Dumping Duties—Section 516(b) 
The present law which makes conutervailing and dumping duties effective as 

to articles entered or withdrawn from warehouse for consumption on the date 
when the determination by the Secretary of the Treasury is published works a 
severe hardship upon importers. We urge that there be either a period of grace, 
.such as 30 days after publication, or that the effctive date be predicated upon the 
date of exportation from the exporting country.

When merchandise has been sold to an importer and shipped by sea, such as 
from Japan to New York, or from Europe to California, many days pass. There 
is then no way for an ini|>orter to protect himself against countervailing and 
dumping duties determined while the merchandise is en route to this country. 
There is no need to punish such an imjwrter.

Our thoughts about making the "effective date" the date when merchandise is 
exported, rather than the date it is entered for consumption, is set forth in the 
attached letter dated June 2!). 15)78 to the Honorable Robert 8. Strauss, The 
Special Representative for Trade Negotiations.
15. Importers Should Be Given the Same Kiglttx as Domestic Interests in Contest 

ing Findings of Unfair Valve, Injury or Bounties—Section 601
The proposed law will permit domestic interests to obtain immediate judicial 

review of determination by the Secretary oC the Treasury that merchandise is not 
being sold at less than fair value (no dumping duty), or that a bounty or grant 
has not been bestowed (no countervailing duty), as well as determinations by 
the U.S. International Trade Commission that domestic interests are not being 
injured (no dumping duties, no countervailing duties on duty free merchandise). 
However, importers will not have the same privilege of obtaining immediate 
judicial review of similar determinations to the contrary. Importers must wait 
for months until their entries are liquidated with the dumping or countervailing 
duties. If domestic interests are to be given the great advantage of immediate 
judicial review of the above mentioned determination, then importers should 
be given the same immediate privilege without long delays until the punitive 
duties will have been assessed, particularly if the action by the agency is 
arbitrary, capricious, an abuse of discretion, or not in accordance with the law.
Ifi. Small Claim* Procedures

The proposed law is defective in that it does not cure the complaint of all 
importers having small claims who cannot afford the delays and expenses of con 
testing in the Customs Court adverse decisions by customs officials. Attorneys 
who specialize in customs law have not been willing to promote the cause of a 
small claims procedure, and the Customs Court apparently will not voluntarily 
provide in its Rules for procedures which will allow importers to obtain judicial 
review of complaints involving small amounts of money.

The position of the National Customs Brokers & Forwarders Association of 
America, Inc., is set forth in the attached copy of letter dated April 21, 1977 to 
Chief Judge He.
IT. Office of Ombudxman

There should be a .section added which will authorize the establishment, in the 
Customs Court, of an office of Ombudsman to assist the public in expeditiously 
resolving problems that develop through the regulations and requirements of 
various government agencies pertaining to imports.

CONCLUSION
In conclusion, we should be glad to work with the Committee and the staff 

of the Committee in resolving some of the problems arising from your laudable 
efforts to increase the powers and jurisdiction of the Customs Court and the 
Court of Customs & Patent Appeals. 

Respectfully,
ROLAND R. HUUUCL, Jr., President.
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NATIONAL CUSTOMS BROKERS & FORWARDERS

ASSOCIATION OF AMERICA, INC..
New York, N.Y., June 29,1978.

He "Effective I>ale" Pres. Proc. #456 j
lion. ROBERT S. STRAUSS,
The Special Repretentative for Trade Negotiations,
Washington, D.C.

DEAR MR. STRAUSS : Reference is made to your letter of June 5, 1978, in reply to 
ours of May 11, 1978, to President Carter requesting that the "effective date" of 
the tariff increases on Hand-Held Citizen Band Transceivers (CB's) provided 
for in Presidential Proclamation No. 4501. as well as other similar Proclamations 
that may be issued in the future be related to the date of exportation of the 
product from the exporting country rather than the date when the merchandise 
was entered for consumption, or withdrawn from warehouse for consumption.

You have indicated that it would not lie possible for the Government to honor 
our request—

(1) Because the Customs Service is not structured in such a way to make 
precise determinations of that exporting date without substantial additional 
costs.

(2) Because it might lead to the necessity of dual reporting for products 
in warehouse.

(P % Because the necessary information on the product subject to import 
relief is not within the control of Customs officials, and

(4) Because there would be an increase in the cost of import relief without 
providing any measurable offsetting benefits.

Before we set forth our reasons for knowing that the four stated reasons are 
either non-existent or can be easily overcome, we wish to point out that our 
members are located throughout the country and whether they are individuals, 
partnerships, corporations, or associations of customs brokers, they make a living 
as s;>eciali8ts in all facets of the problems relating to the entry and clearance of 
merchandise through customs, working with the Customs Service on an intimate 
basis, and cooperating with the customs officials in resolving their importing 
problems and ours to the mutual advantage of the Government and of the 
importing public.

Customs officials must now ascertain the date of exportation on all import 
shipments for the purpose of determining the dutiable value, as well as the rate 
of exchange when invoices are in a foreign currency. However, we know from 
first-hand knowledge about the problems that developed in prior years when the 
date of exportation was used as the "effective date" for increased duties, and we 
know that, since information about the dates when merchandise leaves the ex 
torting country is not within the immediate knowledge of importers and customs 
brokers, the dates of exportation shown on consumption and warehouse entries 
of merchandise do not always reflect the correct dates of exportation. Yet, there 
is a simple solution that can be adopted which will avoid all of these problems.

In any situation when a higher duty rate is authorized (without an advance 
period of grace) after merchandise leaves the foreign country and before it is 
imiiorted into this country, an importer can file with his entry papers a certificate 
from the carrier certifying the date when the carrier left the exporting country. 
In addition, to avoid the problem to which you refer as to merchandise in bond, 
the merchandise covered by such a certificate can be required to be entered for 
consumption when it arrives at the port of entry: also we have no serious objec 
tion to predicating the "effective date" upon the date when merchandise.is 
entered for consumption from a foreign trade zone, or when merchandise is with 
drawn from warehouse for t-onsumption.

The adoption of the foregoing simple requirements can be accomplished with 
out extra cost to the Government. They will overcome all of the objections to 
which you refer and the benefits to the importing public would be tremendous. 
Their adoption would effectively avoid the harsh and unnecessary fienalties which 
your present requirements impose on international trade when the "effective 
date*' is tied to the date when merchandise from a foreign country is entered for 
consumption, rather than the date when the merchandise leaves the exporting 
country.
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In the matter at hand concerning the rate of duty on Hand-Held Citizen Rand 
Transceivers (CB's), which was increased from 6% ad valorem to 21% ad 
valorem, that sector of the import community involved wirh such merchandise 
was seriously affected. Our association roc-c-ived communications from members 
that they, as customs brokers, faced substantial financial losses because they bad 
not physically deposited the import duties although flie merchandise was already 
involved in the entry process. Thus, they were caught in the m'ddle of!,the duty 
advance, since the entry of the goods had not been consummated in the formal 
sen.se.

The importers they served blamed the customs brokers for their difficulties, 
and iu several instances have refused to reimburse thorn for the duty differential. 
These brokerage firms are small companies and souio of the differentials in 
volved are large sums that represent a very substantial los.s to such little com 
panies. We respectfully request that you consider this aspect of the problem, in 
addition to the comments posed above. Rolling back the effective date to the date 
of exportation, as opposed to the date of importation, would effectively solve the 
entire problem for all of us, on this particular proclamation, as well as those to 
be issued in the future.

Your reconsideration of our request and a favorable response is earnestly 
solicited.

Respectfully,
ROLAND R. HUMMEL, Jr., President.

NATIONAL CUSTOMS BKOKEKS & FORWARDERS
ASSOCIATION OF AMEBICA, INC.,

New York, N.Y., April 21, /.977. 
Hon. EDWARD D. HE,
Chief Judge, U.8. Customs Court, One Federal Plaza, 
yew York, N.Y.

DEAR JCDGK RE: We are informed that some consideration has been given to a 
suggestion for the creation of a procedure in the United Slates Customs Court 
which, by changes in the Court Rules, would permit an importer to have his 
complaint concerning a small protestable matter reviewed in an informal way 
by a judge of the court without the procedural requirements of discovery, with 
no record, and without appeal review.

We find that the present court procedures are very costly. Many proieslable 
disputes do not involve large sums of money. These smaller cases are not litigated 
even though the importers believe that the U.S. Customs Service lias made 
erroneous decisions. Attorneys who specialize in customs law have little interest 
in handling these smaller cases, and the time-consuming paperwork and dis 
covery proceedings related to incidental matters are frequently out of all propor 
tion to the amounts involved.

Customs brokers, who must closely follow and be knowledgeable about customs 
procedures and the expt-nses pertaining to contesting customs decisions claimed 
to be erroneous, must be in a position to advise their clients about customs 
litigation problems. We, therefore, have knowledge as to the reasons why so 
few small customs disputes are brought lw>fore the court for adjudication. In the 
interests of the importing community, of which we are a primary segment we 
are much in favor of having the court provide for a simple .inexpensive small 
claims procedure.

We find that there are few qualified attorneys specializing in customs law 
who are willing to handle court litigation that involves less twin about $2.500.00. 
If such .specialists are willing to do so, their fees invariably constitute a sub 
stantial portion of the amounts involved. Hence, where the amounts involved are 
less than about $2.500.00 the importer should be permitted to handle the matter 
himself without the necessity of engaging an attorney who is admitted to prac 
tice before the U.S. Customs Court. We recognize the advisability of having » 
qualified attorney handle all litigation, including .small claims. In many instances 
their services are essential. However, there are many other instances where the 
facts are comparatively simple and there are few legal complications; .it is this 
type of small claim matter to which our suggestions are directed.

We would sum up our views as follows:
1. To avoid statutory changes, the proceedings should lx> confined to protestable 

matters authorized by 19 U.S C. 1514 and 19 TJ.S.C. 1515, and the summons 
requirements for taking protests? into court.

2. There should be a $2.500.00 limitation on the duties, charges or drawback 
Involved, and a $5,000,000 limitation on the value of excluded merchandise.
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3. The proceedings should relate to only one shipment and be informal, in 
chambers, and without a record unless desired or authorized by the court; with 
out discovery proceedings; without settle;; a precedent; without a published 
decision; binding upon the importer and the government as to that shipment; 
without appeal.

4. The importer, whether an individual, or a partnership (which may be rep 
resented by a partner), or a corporation (which may be represented by an 
authorized officer) should be allowed to present his own case to the judge with 
out the necessity of engaging an attorney. By the word "importer" we mean not 
only the Importer of record (who may be a customs broker because such brokers 
frequently handle shipments on a duty paid basis on behalf of the exporters) 
but also the ultimate consignee who usually is responsible for and ordered the 
goods. In any event, the customs broker who handled the entry should be allowed 
to participate with the consignee in the hearings because he is usually the only 
person who has knowledge (outside of the government service) of the problem 
and its ramifications.

6. When an importer files his summons with the court he should at the same 
time notify, the court that he wants the small claims relief procedures, and he 
should then set forth his reasons in detail for disputing the government's action 
with a copy to the U.S. Customs Service and to the Department of Justice. The 
U.S. Customs Service should, within a short period of time (such as 30 days of 
notice of the request for small claims relief procedures), file with the court, 
with the Department of Justice, and with the importer its reasons for its pro 
tested action.

6. Before the hearing the Department of Justice should investigate, within a 
short time limitation (such as 30 days), to determine if there are factual disputes 
or serious legal ramifications which might cause the hearing judge to conclude 
that justice would require the services of an attorney. In this event, the importer 
should be allowed to withdraw from the small claims procedures, and then to 
proceed with normal litigation with an attorney.

If you feel that the foregoing suggestions warrant further considertaion, we 
shall be glad to discuss the same with you at your convenience. 

Respectfully,
ROLAND R. HUMMEL, JR., President.

CENTO rot LAW AND SOCIAL POLIOT,
Washington, B.C., July SI, 1978. 

The Honorable DENNIS DECONCINI,
Committee on the Judiciary, Subcommittee on Improvement* in Judicial Ma 

chinery, Dirksen Senate Office Building, Washington, D.C.
DEAR SENATOR DECONCINI : Consumers Union appreciates this opportunity to 

comment on the revised version of S. 2857. Whtle we think that the new bill 
contains some elements that improve on the first draft, its basic design and a 
number of the provisions it contains greatly concern us.

As I stated in my testimony before the Subcommittee on Improvements in 
Judicial Machinery, S. 2857 is a complex and highly technical measure. In 
attempting to set out the jurisdiction of the Customs Court, the Subcommittee 
is embarking on a task that can have enormous impact on the law of interna 
tional trade. Accordingly, we think that preparation of new legislation on this 
subject should be undertaken with due deliberation and with special care and 
an emphasis on precision.

The redraft of S. 2857, however, remains seriously vague and unclear in a 
number of places. Sections 1581 and 1583 would grant the Customs Court ex 
clusive jurisdiction over all civil actions "direction effecting imports" in a wide 
array of actions. No attempt is made, however, to supply any statutory defini 
tion of the crucial term "directly affecting imports". In the absence of such 
precision, it is quite possible that these sections could be construed to vest the 
Customs Court with exclusive jurisdiction over a number of non-technical mat 
ters not specific to the process of importation and clearance through customs, 
which are more appropriately beard by a federal court of general jurisdiction. 
For example, Consumers Union recently brought suit to obtain a judicial deter 
mination of the legality of quotas that were imposed by the Executive Branch 
on textile imports without disclosing any standards of decision and without 
following any procedures to allow public participation. We believe such cases 
are not appropriate for a court specializing in technical matters, but should 
instead be heard by the federal district courts. It is not at all clear, however, 
that this would be the case under the revised S. 2857.

32-626 O - 78 - 21
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Similarly, Section 1585 confers exclusive jurisdiction on the Customs Court 

in all actions involving "the exclusion of imports from entry or delivery under 
any provision of the customs laws." Through failure to employ more specific 
language, the new draft would create a situation where cases of a general 
nature touching on the exclusion of an Import would be inappropriately con 
fined to the Customs Court. This grant of exclusive jurisdiction, like the grants 
in Sections 1581 and 1583, is so broad as to raise the question whether the Fed 
eral district courts would retain any jurisdiction at all over civil actions dealing 
with imports in international trade. It is our position that the grant of exclu 
sive jurisdiction to the Customs Court should be limited to technical matters 
involving imports, which can take advantage of the specialized nature of the 
Court and the expertise of its members.

The redraft also fails to take Into account many of the other deficiencies I 
noted in S. 2857 in my testimony before the Subcommittee. Section 1583(d) 
still excludes a broad range of cases from the jurisdiction of the Customs Court 
without specifying whether any other United States court has jurisdiction over 
such actions. Given the broad grant of exclusive jurisdiction to the Customs 
Court in Sections 1581, 1583 and 1585, Section 1583(d) could be construed as 
leaving no court whatsoever In which such cases could be heard. Such a result 
would be seriously mistaken.

In addition, Section 601 (d) of the bill gives to a person "adversely affected 
or aggrieved by a decision" of the Secretary of the International Trade Com 
mission under Section 516 (b) or (c) of the Tariff Act of 1980 a right of judicial 
review when "an American manufacturer, producer, or wholesaler" has filed a 
petition with the Secretary under Section 516. This provision appears to exclude 
review in situations where "the person aggrieved or affected" wishes to chal 
lenge a decision of the Secretary of the International Trade Commission but no 
domestic industry petition has been filed. We still recommend the insertion of a 
legislative provision in 8. 2857 assuring to an adversely affected or aggrieved per 
son the right to obtain judicial review of such decisions whether or not there has 
been a petition filed by a domestic manufacturer, producer, or wholesaler.

We think also that Section 602(a) is too narrow in its enumeration of parties 
with standing to file protests under Section 514 of the Tariff Act of I960. No 
allowance is made for interested consumer parties, such as Consumers Union, 
that might wish to bring suit under this section but do not come within one 
of the listed groups. As I stated in my testimony before the Subcommittee, we 
feel that S. 2857 should expressly provide the federal d'strict courts with juris 
diction to hear suits initiated by groups such as Consumers Union to contest 
an administrative action of a general nature taken by an agency of the Execu 
tive Branch and affecting imports.

I would like to reiterate Consumers Union's position that S. 2857 contains 
several salutary provisions. For example, its grant of exclusive jurisdiction to 
the Customs Court of technical customs law matters is a prudent disposition. 
However, the totality of the bill is complex, and such legislation should not 
be rushed through the legislative process. While the redraft of this bill represents 
improvement over the initial version, it still requiries a great deal of work 
and revision along the lines suggested in this letter. We urge, therefore, that 
S. 2857 not be submitted to the Congress for action before there has been a 
sufficient opportunity for the digestion of views presented and the consideration 
of those views in drafting comprehensive customs legislation.

Consumers Union continues to stand ready to work with the Subcommittee and 
its staff with a view to developing optimal legislation on judicial review of 
administrative decisions in the field of customs law. 

Very truly yours,
LEONABD C. MCBKEB, 

Counsel for Consumers Union.

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES,
Washington, D.C., August 4,1978. 

Mr. MICHAEL ALTIER. 
Deputy Counsel, Subcommittee on Improvements in Judicial Machinery, Dirksen

Senate Office Building, Washington, D.C.
DEAB MIKE ; This is in response to your request for our comments on the re 

vised (June 30, 1978) version of S. 2857, the Customs Court Act of 1978. As you 
know, Professor Peter Gerhart, consultant to the Administrative Conference 
and I testified in hearings held on June 27 and submitted a fuller statement for 
the record of the Conference's position and of our own views on the bill at that 
time.
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On July 17 I gave Lance Robbing our views on the revised bill over the tele 

phone, and he asked me to submit them in writing at a later date. They are 
attached.

As noted in our earlier testimony, the views expressed, except where noted, 
represent the views of Professor Oerhart and myself, and not necessarily those 
of the Conference. By and large our comments are addressed only to the changes 
in the bill, and we try to avoid mere reiteration of our earlier comments.

We applaud your willingness to work so diligently on this important legisla 
tion and hope that we can continue to work with you as you refine the bill. 

Sincerely yours,
Jancr LUBBEBS, Staff Attorney. 

Attachment.
SUPPLEMENT COMMENTS

SECTION 201
Notwithstanding our pledge to avoid reiteration, we wonder why the revised 

hill did not accept the ACUS Recommendation that the selection of the Chief 
Judge of the Customs Court be subject to the advice and consent of the Senate 
as is true with respect to the Chief Judge of the Court of Claims and of the 
OCPA.

SECTION 302
(Section, 1585)

We are pleased that the revised bill accepts the Administrative Conference 
Recommendation that the exclusive jurisdiction of the Customs Court not include 
"action pertaining to the exclusion of merchandise, under a law that is not a 
customs law, and taken by the Customs Service on the request or at the direction 
of a court or another federal agency." However, the drafting of the revised sec 
tion seems confusing for several reasons. First, it is not clear that all actions 
involving "the required redelivery of imports pursuant to the terms of an entry 
bond" are meant to be within the jurisdiction. Second, the second "pursuant" 
clause has too many negatives. And third, the meaning of the parenthetical refer 
ence to allegedly pornographic materials is not clear, although we assume that 
such exclusion cases are -not intended to be within the exclusive jurisdiction of 
the Customs Court.

We suggest a redraft of the section, along the following lines:
". . . involve

(1) The required redelivery of imports pursuant to the terms of an entry 
bonds; or

(2) The exclusion of imports from entry or delivery
(a) Under any provision of the customs laws, or
(b) Pursuant to action taken by the Customs Service but only if such 

action was not taken upon the request of or at the direction of a court 
or another Federal agency."

We note that this redraft may not satisfy those who wish to see the phrase 
"customs laws" defined. However we feel that the meaning of the phrase has been 
fairly well settled by court decisions to mean those laws codified in Title 19 of 
the United States Code or those applicable to imported but not to domestically 
produced merchandise (e.g., quotas, see Consumer* Union of the United Statet, 
Inn. v. Comm. for the Implementation of Textile Agreement^ 5fll F2d 872, 874 
(D.O. Or. 1077). As for seisures under the obscenity statute, 10 U.8.C. 11808, 
we feel that they would be construed by courts to be under a law that is not a 
customs law, since they are actions taken on the advice of U.S. attorneys under 
standards applicable to both domestic and imported merchandise. We are not op 
posed to the idea of defining "customs laws" in the statute if a suitable definition 
can be worked out, rather we think the caselaw is adequate. Furthermore, the 
new transfer provision (| 1583) should serve to ameliorate any problems caused 
by vestigal confusion over the meaning of the phrase and any misfllings that might 
result.

(Section 1586)
We note that the reference to "tax" was removed from paragraph (a), but not 

from paragraph (b).
(Section 1591)

We reiterate our criticism of the provision that makes transfer decisions ap 
pealable only on appeal from a final judgment on the merits. In our opinion such
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decisions should either be made unappealable (absent extraordinary circum 
stances cognizable under the All Writs Act), or else they should be made ap 
pealable on an Interlocutory basis so as to avoid wasteful litigation on the merits 
before the jurisdlctional question is settled.

Also in subparagraph (f), isn't the phrase "sitting without a jury" unnecessary 
since there is no longer any reference in the bill to the Customs Court's authority 
tounpanelajury?

SECTION 401
(Section 2684)

We note that f 2682 has been changed to refer to the filing of a "summons 
or a complaint" to commence civil actions. The following Section 2684 should 
therefore refer to summonses as well as complaints.

(Section 2640)
We find troublesome the new language in paragraph (a). The language "Unless 

a particular issue presented is of a type traditionally viewed as suitable for 
determination under any other standard of review," is confusing and appears 
unnecessary.

The categories of cases listed in paragraph (a) correspond exactly to the 
"protest jurisdiction" of the Customs Court to be recodified in Sections 1684- 
1589 and the "petition Jurisdiction under Section 516(c) of the Tariff Act In 
all of these cases the Customs Court has determined, and will continue to deter 
mine, the matter upon the basis of the record made before the court We do not 
know what situations the previously quoted language is intendM to cover and 
suggest that it be omitted. Otherwise, litigants may invoke cases decided under 
the Administrative Procedure Act where informal agency action was reviewed 
under the "arbitrary-and-capHcious" standard, 5 U.8.C. 1706(2) (A). See, e*, 
Camp v. Pittg 411 U.S. 188 (1978) (de novo review held not available under 
APA).

We also note that the reference to exclusion cases in i2640(a)(l)(iii) be 
reconsidered in light of our above comments about f 1585. This also applies to 
the similar reference in Title VI of the bill on page 28.

DEPAKTMENT OT THR TlEABUET,
U.S. CUSTOMS SEBVICE, 

WatMngton, B.C., August 1,1978. 
Re 8. 2857—Customs Court Act of 1978 
DAVID M. COHEK, Esq.
Chief, Cvttoms Section, Department of Juttice, 
Federal Plaza, New York, N.Y.

DEAI Ma. COREN : In Senator DeCondni's July 7 letter there was enclosed an 
amended version of S. 2857, and it was noted that we should address any com- 
ments we may have on the amended version to Mr. Altler.

Since it is our position that it would be improper for us to comment formally 
to the Subcommittee directly without 0MB approval, and because you are the 
lead agency in this matter, we are sending our views to you. We have discussed 
these comments with you in the past and would note that at an appropriate 
time these views should be provided to the Senate Subcommittee. We may have 
some additional comments to make in the near future, and will advise you 
accordingly.

As yon know, the Treasury Department supports 8. 2857, but is concerned 
that any amendments retain in substance the careful balance contained in that 
bill. We believe that with the exceptions we note below that balance has been 
maintained. Since we are particularly concerned with the ambiguity which now 
exists relating to the scope of judicial review under section 516(c) of the Tariff 
Act of 1930, as amended, we will address this point first. Then we wiU address 
several of the other provisions of the amended version which we believe should be 
revised to avoid ambiguities.

SECTION 2640

In reviewing determinations by the Secretary of the Treasury and/or by the 
International Trade Commission under section 516 (d) of the Tariff Act of 
1930, it had been the Administration's position that the review by the Customs 
Court be limited to a review of the record before the relevant administrative 
decision maker, as specified in section f06(l) and 708(2) (A) through (D) in 
clusive, of title 5 of the U.S. Code. This review would limit reversal of an
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administrative determination to eases where the decision maker acted arbitrarily 
capriciously, abused his discretion or otherwise did not act in accordance with 
law.

In the case of actions filed by an American manufacturer, producer, or whole 
saler pursuant to section 516(c) of the Tariff Act of 1990, as amended we hare 
agreed that the Customs Court may determine the matter upon the basts of the 
record made before the Court, i.e. upon a de novo basis. However, consistent with 
the 516 (d) scope of review, it would be inconsistent to provide that if an Ameri 
can manufacturer, producer or wholesaler chose the 516(c) route rather than 
516(d) route, that the review on a de novo basis could encompass the agency 
determination.

As revised, we believe the amended version leaves open the real possibility of a 
de novo review of the agency determination, notwithstanding the qualification 
contained in 2640 (a) — "[n]nless a particular Issue presented is of a type tradi* 
tionally viewed as suitable for determination under any other standard of 
review." In order to avoid this problem we would propose that 2640 (a) (2) be 
revised to read :

(2) Cases instituted pursuant to 516 (c) of the Tariff Act of 1990, as 
amended, except to the extent an issue relates to the underlying finding of 
dumping or countervailing duty determination in which case the scope of 
review of that finding or determination will be the same as provided under 
(b) of this section.

Similarly, we would propose adopting the original language of 2640 (a) (3), 
now 2040(a)(i)(iv), to "except" rather than "include" dumping and counter 
vailing duties. The original language clearly took out of subsection (a) any 
reference to types of cases, and placed them in a discrete category.

noraou i5Si
It Ift clear that this bill is not intended to create any new causes of action. In 

the amended version, several paragraphs contained in 8. 2857 have been deleted 
which may, by their omission, lead to an improper inference. The omitted 
paragraphs of most concern occur in 1 1581, which is the broad grant of jurisdic 
tion to the Customs Court We believe that the third and fourth paragraphs as 
contained in 12857 should be retained. The Courts would not have to look 
beyond this one section to ascertain jurisdictions.

nonov us*
We have only one concern about the changes to this section. In dropping sub 

section (b), and thereby relying on section 1516 of the Tariff Act of 1990, as 
amended, a federal district court could interpret the omission of one or two 
specific subsections indicating exclusive jurisdiction of final Treasury and ITO 
actions as intentional, and not completely covered by 1516 of the Tariff Act of 
1980. Why not reinsert subsection (b) and insert a parallel subsection, or incor 
porate in (b), reference to determinations under 308 and 201 of the ADA, by 
the Secretary.

In addition, you may wish to consider whether the specific exclusion from the 
court's jurisdiction of criminal cases arising under the antitrust laws or the 
Shipping Act of 1916, implies that the court has jurisdiction of criminal cases 
arising under other laws. All other jurisdictional grants limit the Customs Court 
to civil actions.

New subsection (f ) would prevent the Customs Court from reviewing advice 
relating to various matters issued by the Secretary of the Treasury to the public 
or Customs officers "prior" to an importation of goods of the type to which the 
advice relates. In practice "internal advice" to Customs officers generally occurs 
after the goods have been Imported. Thus, the court would not necessarily be 
foreclosed by this subsection from i dewing such advice. We suggest revision at 
this subsection.

SECTION
Subsection (d) (2) contains a new clause which permits transfer of a penalty 

case to the Customs Court if it involves a substantial question "relating to the 
importation of merchandise which is within the sole responsibility of the Depart 
ment of the Treasury". We strongly object to this clause. It is far too broad and 
would authorize transfer in practically every case. We support transfer only 
when the case involves classification or value issues.
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SECTION S6S6

Subsection (a) appears to require redrafting. The predecessor subsection in 
8. 2857 authorised the filing of a civil action whose protest had been denied 
pursuant to section 515 of the Tariff Act. The new subsection makes no reference, 
to denial and incorrectly cites section 515, rather than 514, has authority for filing 
a protest.

Moreover, a surety is authorised to file a civil action. As drafted the bill does* 
not appear to require the surety to file a protest or have it denied as a condition 
precedent to commencing an action in the court. The section in 8. 2857 which 
authorized a surety to file a protest has been deleted from the new, draft bill. We 
suggest that it be reinserted.

SECTION 2643 AND NEW SECTION 714

One apparent purpose of section 2643 is to allow the Court to obviate the need 
for Customs to reliquldate an entry and refund any excess in duties to the 
importer. Combined with this expedited refund procedure was the revision to 
section 514(a) of the Tariff Act of 1990. as amended, to eliminate the need to 
reliquldate an entry in accordance with the Court decision. While the reliquida- 
tion procedure is perhaps time consuming, It was not contemplated earlier that 
this bill would seek to revise this procedure. It would appear that other revisions, 
beyond those provided in the new section 714, would be required. In addition, as 
revised (and even as provided in 8.2857), subsection (a) could be interpreted as 
a waiver by the Government of any sovereign immunity claim. Unless the money 
judgments against the Government can be narrowly defined, we propose that the 
"if applicable" qualification be expanded to provide "if sovereign immunity has 
been waived expressly or by statute."

Similarly, absent a thorough rethinking of the reliquldation provision, new 
proposed section 714 (page 42) should be deleted as well.

If you have any difficulties with the comments we have made, we would 
appreciate hearing your views. 

Sincerely yours,
THADDEUS ROJKK, Chief Countel.

AMERICAN FEDERATION or LABOR AND 
CONGRESS or INDUSTRIAL ORGANISATIONS,

Washington, D.C., August 15, 1918. 
Hon. DKNNIS DECONCINI,
Chairman, Committee on the Judiciary, Subcommittee on Improvement! in Judi 

cial Machinery, V.8. Senate, Washington, D.C.
DEAR SENATOR DECONCINI : Thank you for sending me a revised draft of the 

Customs Courts Act of 1978. Unfortunately, the revised draft reached my office 
too late to meet your deadline of July 17 (arrived July 10).

As much as we appreciate your Interest in AFL-CIO views, the revised bill 
foils to meet the concerns raised in the AFL-CIO statement.

In fact, the revised version reinforces the points which the AFL-OIO opposed 
on June 27: From the declaration of purpose, which seeks "judicial review of 
matters affecting imports," to the revisions of Section 1581, «liich gives Juris 
diction on all matters "affecting imports" to the jurisdiction of the ITO, and 
any other "final agency action of any agency of the United States which directly 
affects imports into the United States"—all of the bill's provisions appear to be 
the opposite of our concern.

Most of the agencies of the United States—including agencies that deal with 
international trade—are charged by law with responsibility for finding the 
effect of imports on the U.S. economy as well as the safety and well-being of its 
citizens. This bill would appear to undermine these laws. Judicial review of such 
agency determinations should not be given to a court with a specific responsibility 
only for evaluating the value of imports.

Obviously, judicial review of customs Issues and technical matters affecting 
customs are appropriately in customs courts. Judicial review of matters affecting 
cities, jobs, production and safety should not, in our view, be in courts set up 
for customs purposes.

We will look forward to working with you on this bill next year. 
Sincerely,

RODT OSWALD, Director, Department of Retearch.
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COMMENTS

A PRIMER ON CUSTOMS COURT PRACTICE
Paul P. /too*

Cuttomt law. which may teem a mate to tht uninitiated, hat a 
fateination of it* own, due not only to tht variety of the tubject 
matter, but alto to the challenge offend by the complexity of 
the problem* to be tolved—both legal and factual, Hon. Paul P. 
Rao, one of the Judge* of the Cuttom* Court, prepared thit 
Comment for the purpote of acquainting the reader with tht 
hittory of cuttom* litigation in the United State* and tht 
change* effected by the Cuttomt Court* Act of 1910.

Iwn
The collection of revenue by meant of tariffs is • practice 

dating back to ancient times, as evidenced by passages in both 
the Old1 and New* Testaments. During the middle ages, those 
importing foreign merchandise were taxed for the privilege by a 
favored lord or baron under a special grant from the king.

The tariff system was fully established in the Old World 
when the American colonies were founded. For seventy-five yean 
before the Revolution, the international balance of trade favored 
Great Britain at the expejose of the American colonies, and during

• Afwetatt Judp. United State* Cuttona Cow*. LL&, ItB. fodhaai Unfcanity 
Law School; AMteUnt Attormjr Oman! tt tht United State*. H41-4I; Judft, United 
Sutn Cuatoma Court, 1S4S46; CMof Judft, United State* Cuttom Court. 1S86-71.

tht Nbuildini of tht city of JtfUMltm and UM Umplt, thtn» wm UMM In tht land who

(King Jtmat). To Kiof Artaunaa, • aucetotorof Cjma, tfcott poopto wrote:
H«il kmiwn now unto tht kii»j.t)Mt if tMt city bthufloM,«^ tht v^Mttt 

up again, thtn thty will not pty ted, tribute and cuttom .... 
M. •( 4:i:i. Tht Kin« mplitd:

And I eomnundod, and toardi natlt boon •adt, and R it fcund . . . (t]hm 
navt bttn Mlfhty kinp ateo »m Joraaloai. which hav« tuM ow all eountritt 
btyoixi too rivtr; and toll, tribute and cwtoaiwM paid unto thm. 

U. at 4:19-20.
' Tht N*w Ttttantnt racitet that Janai caUad Matthew bom "tht rtcttpt of CUK 

tew." Afar* 2:14, Lukt 6:27 (Kin« Janw). Matthtw prababty waa, at that tim*. a eolltc- 
ii* nf i»l|« *nd curtnm dutim at tht 8aa of CalOa*. Furthtr. Paul, in addnaiini tht 
Romana, advitod than te Mitndtr . . . cuttom to whom cuateoj" la duo. ffoman* 13:7

581
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this period, each colony acted to protect H* own interest* by 
prohibiting the importation of certain commoditia* from other 
colonies, or levying duties thereon. Generally, tonnage duties on 
shipping, export taxes on tobacco, and import duties on (laves, 
wines and liquors were aasssssd, with each colony maintaining its 
own custom* schedules for the advancement of its own interest*.*

L HISTORY or CUSTOM* m THE Urnm STATM
From the end of the American Revolution in 1788, until 1789, 

the nation was not yet unified. Rather, it was a small group of 
independent states, jealous of each other and constantly bicker* 
ing. Realising that pecuniary embarrassment we* imminent, the 
new states began not only to itimpose old duties, but also to make 
periodic increase* in rate*, and addition* to the list of articles to 
be appraised and taxed. An analysis of tha laws of th* thirteen 
state* during the period from 1781 to 1789 indicate* that, insofar 
a* duties on imports from foreign countrice war* concerned, one 
of tbe state* imposed no duties, other states imposed duties for 
revenue only, and the remainder aet high rate*; the latter, appar* 
ently, were imposed not only to rais* revenue, but, in some in* 
stances, to protect home industry. Each state, with the exception 
of the one imposing no tariff*, had a different tariff law with 
respect to imports from foreign countries. Because of the varia 
tions mth* tariff r*tee,impcfters were able to take gainful advan 
tage, by importing their merchandise through the state having 
the most favorable rates. In addition, many state* had tariff law* 
directed against import* from adjacent states, a situation which 
contributed in large measure to the unfriendly relations which 
prevailed between states. HM nation was in a state of disquie* 
tude: newspaper* publicised complaints of merchants; govern* 
ment finance* had gone from bad to worse; conditions had be* 
come chaotic. Something had to be don*.

According to Alexander Hamilton, tha absolute necessity of 
a uniform system of commercial regulation* with respect to im* 
port* wa* first urged upon Congress at a convention held at Hart 
ford, Connecticut.4 James Madison, a free trader, advocated a

* S* W. FVIMU, Tm Hamt * kutmmComm JCTMI luisiia 14-U OS4U
'Set?, *T.f*i C. 0ftA0t All BQQIMWK atakVMnttlM Ok* flB GQMfUVMOH W W

U*tm» ttum «MT. 1H. «•*• (1*H) tf*o«h« MvptiA •§*•>!«• fcr ptpfrcttoa
i MaprtHhn. iut U» MMhtos Mtrttty «*

to th« Mfoption oTtkt
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federal tariff law M • temporary expedient intended to provide 
oparativt revenues.1 His recommendation was a flat five per etnt 
lavy on all imports; however, protectionists, staking to aneouiaft 
domattie production, offered amendmenta providing for higher 
levies. The draft of this proposed tariff act had baan prepared 
prior to tha Pint Congress, which assembled in Maw York on 
March 4, 1788. Tha Constitution of tha United States, which 
bacama effective on that data, provided that

[t)he COOINSB shall have Powsr to lay and coUsct Tues, Du 
ties, Imports sod Eidsss, to pay tht Dsbte, and provide for ths 
common Defence, sad fsasral Welfares* tht United States, bat 
all Duties, Imposts and betas shall bt uniform throughout ths 
United States. . ..«
To brinf ordar out of chaos, and to provide tht revenue nee* 

esssjy to opmtetlwiiewlycoiistituted government, Congress, as 
Us sacond piaca of Isfislation, paaiad "An Act for laying a Duty 
on Goods, Waras and Msrchandisss imported into tha United 
States.'" Such act tvidancad Conpaai' baliaf that tha aataasmant 
of duUas was "nacsssary for tha support of tht fovarnmant, for 
tha discharfs of tha dahta of tha United Stetes, and [for] tha 
sncourafemant and protection of manufacturtn ...."•

Tha first Tariff Act had not lonf baan in affact whan Con- 
ficsi raalisad tha nacassity of an administrativt law to unplamant 
tht Act's provisiona. Thus, tha first Customs Adminfctntto Act 
was promulfated fan July 1789,* dividing our ooastUnt and bor- 
dan into customs districts, establishing tha position and duties 
of tht collacton of customs, and, in ftntral, conatructinf tha 
framework for tha administration of tha customs laws. Interest- 
infly, that statute required that marchandiat brought into any 
stete from North Carolina or Rhode bland bt subject to tha samt 
duties as any imported marchandiat.0 Such provision was neces 
sary because, at tha time of tha enactment of tha first Customs 
Administrative Act, Rhode bland and North Carolina had not 
yet ratified tht Constitution and thus wart not States in tha 
Union. It is also interesting to note that tht Tariff Act and Cut* 
toms Administrative Act wart both in force and affect before tht

• Sir. ««.. C. BVMMR, AMMGW OMmvmMt DmMMatr SS (Js «d. itM).
' Act af Joly 4, IT* cfc.lt UlStM.14.•M.
• Act rf July 31. lTSS.ck.1,1 L
•M.f 3S.l8ttt.4S.
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Department of UM Treasury had ban authorised by Congress or 
oif anised under law.11 With commendable foresight and practice- 
lity. tht Pint Congress addressed tht necessity of fathering 
funds btfort concerning itMlf with tht organisation of • Treasury 
Department.

Tht flnt Amtrican custom* litigation antedated the eatab- 
lishmcnt of tht United States government The first reported 
customs cast was PW/t w. Tht Ship, Anno,1* which arose in the 
Court of Common Pleas of Philadelphia County hi 1787. In Phil*, 
tht Naval 0fflosrs of the port of Philadelphia filed an information 
against the ship Anna, alleging that forty-two hampers of porter 
(beer), part of her cargo, had been landed without being duly 
entered, pursuant to Pennsylvania law, at the collector's office. 
The first case brought under the federal customs laws was United 
States w. Kid ft Watson," wherein round copper plates and cop 
per ban were claimed to be exempted from duty as "copper hi 
plates" and "copper in pigs and ban." The Supreme Court af 
firmed the holding of the lower court that such articles could be 
imported duty-free" because they fit within the statutory descrip 
tion of bars and plates. The Kid ft Watson case was also signifi 
cant because the Attorney General, appearing on behalf of the 
United States, admitted that the case should not be defended." 
Following this tradition, the role of the Assistant Attorney Gen 
eral of .the United States in charge of customs is concerned, not 
with the obtaining of courtroom victories, but rather, with the 
ensuring of a correct interpretation of the law. Thus, whenever 
justice dictates, he will stipulate to a decision against the United 
States.

n. CUSTOMS PRACTICB m Tn'UranD STATES
For a period of about fifty yean after the passage of the first 

Tariff Act, in 1789, recovery for payment of excess duties was 
obtained through common law actions brought against the collec 
tor of customs penoiiaHy, orduurUy m a sUte or dty court. Such 
actions were, as a rule, removed to the federal district or circuit 
courts, and were subject to review by the Supreme Court of the

" Th« DtpMtBM* of Tmmy «M «|MiM4 ty UM Act «f 8«ptmbr t, ITS* <k. 
It II 141 Sue «.

• 1 UJ. (1 Dili) It7 (1787).
•IU.S. (4Cnu*WUlS07). 
"M.atM
•Mat*.
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United States." Tha common law right to neovar money iUegally 
exacted upon imported merchandise raated upon an implied 
promise of tha ooUaetor to refund money which ha had received 
at tha agent of tha Government, but which tha law had aot au- 
thoriced him to collect In 1842, one auch action waa brought in 
tha United States District Court for the District of Massachusetts 
on a customs-house bond given for tha payment of duties claimed 
by the Government on a large quantity of bad baste.1' The Tariff 
Act of 1832 had established a duly of three cente par pound on 
lead in pige, bam and aheeta,"" and permitted MaH buata of 
marble, metal or platter" to be imported free of duty." The im- 
porter in thia caaa waa represented by Daniel Webster, who stated 
to tha court that although ha had no desire to ate the laws evaded, 
be did not eta how the three-cent-per-pound duty could be im- 
poaadagainat the artjdea before tha court, inasmuch as they were 
not "lead in piga, ban and sheets," but were, m fact, bnata. The 
court, although evidently amadous of the fact that the buata bad 
been eaat eolely to avoid the preaeribed duties, was nevertheless 
constrained to follow Mr. Webstar a argument and admit, duty* 
free, 664,000 pounds of lead."

By an Act of 1846," the common law right of recovery waa 
replaced by a statutory remedy. As the country developed and 
trade expanded, an increase in customs litigation congested the 
dockets of state and federal courta. Furthermore, decisions re 
specting impc«te at verkNisportethrougnout the rapidly growing 
nation "were lacking in uniformity, In an effort to overcome these 
defects of substance and procedure, and to enforce the constitu- 
tional dictete that "all Duties, Imposts, and Excise* ahall be 
uniform throughout the United States,"11 not only in their impo 
sition, but in their application aa wall, Congress, in the Tariff Act 
of 1890.* created the Board of General Appraisers. The latter was 
a judicial tribunal consisting of nine members and having original 
jurisdiction over all controversies throughout the nation arising 
out of the administration of the Tariff Laws with respect to im-

• SH. M.. m* *. •••!••«. » u J. (is F*J an (Man. ~
• IMtri SM» v. Uritt, SI f. CM. tl* (N«. U. SN) (D. MM. ISO.• AA or My a m. *. tn, ii 4 SIM. an.
•M.I1.

• Act rf ?+. Si 1S46. <k It I I, I ft*. TIT. 
c UJ.OoMCT.au. 1 1 H• Act <r taw MI tan. a. «n. H ina, is sue ISMT.
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ported merchandise." The right of appeel to the circuit courU 
(where • trial might be had de novo), to the circuit courts of 
appeal*, and to the Supreme Coot, wee preserved. This enact* 
ment helped to expedite the dispositkn of custoinslitigstkm, but 
failed to accomplish the object of uniformity of interpretation of 
customs statutes. Moreover, litigants continued to encounter de* 
lays in the final determination of these matters.

Accordingly, in the Tariff Act of 1909," Congress created a 
United States Court of Customs Appeals, the precursor of today's 
Court of Customs and Patent Appeals,1* to review all decisions 
rendered by the Board of General Appraisers in customs contro- 
versies. Generally, the Court of Customs and Patent Appeals in 
a court of last resort for the resolution of customs issues. Although 
review by the Supreme Court of the United States is authorised 
upon a writ of certiorari and is often sought, it is seldom granted, 
except for matters of considerable importance affecting national 
or international interests.

The Court of Customs and Patent Appeals is a court of record 
composed of a chief judge and four associates, who have tenure' 
for life, subject to good behavior. They are appointed by the 
President, by and with the advice and consent of the Senate." 
The court is authorised by statute to sit at euch times and places 
as it may fix by rule, but usually bean appeals in Washington, 
D.C.

On May 28,1926, the United States Customs Court was es 
tablished* as the successor to the Board of General Appraisers, 
without any essential change in its functions, duties, or jurisdic 
tion. The members of the Board of General Appraisers then serv 
ing became, respectively, the chief justice and the associate jus- 
tices of the United £«tes Customs Court. The Tariff Act of 1930

WMuMft. Wl*» ft C*. 1» ». Si 1MB MUk Or. lIMh ItefM *. UM, • F. M. tM 
(4th Or. MS); ttaitod SUtat v. lifCaaMgfciy ft OK. U OL CM. App. Ill US-11
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chanced their title* from ^dnef justice" and "associate Justices" 
to "judge*,- with the President having the authority to designate 
one of the judge* as pcceidinf judge." By dw aame act, all func 
tions of the Secretary of the Treasury with respect to appropria 
tion* for maintenance and operation of the court were transferred 
to the Attorney General.

With authority to approve Ha own budget estimates and to 
appoint its own personnel, the court was brought within the fen- 
era! administrative supervision of the Administrative Office of 
the United States Courts by Act of August 7,1939 "The United 
States Customs Court was subsequently included in the Judicial 
Code ami became port </the general judiciaiy structure of the 
United States." By Act of June 25,1948, the United States Cus 
toms Court was completely integrated into the United States 
court structure, organisation, and procedure, to be governed by 
provisions applicable specifically to it, and by the general provi 
sions governing all United States courts, judges, officers and em 
ployees.11 In 1966, the Customs Court was declared to be a court 
under article m of the Constitution of the United States.*

m. TtaAmiomoMorMoottNTAinffrAcn
The TWff Act of 1930," which includes the Hawley-Smoot 

Tariff, was enacted during the Great Depression, when a primary 
objective was the protection of American industries by means of 
high customs duties. Subsequently, however, for the purpose of 
expanding foreign markets for United States products, and as a 
means of restoring the American standard of living, overcoming 
domestic unemployment,, and increasing American purchasing 
power, the President was given authority to enter into trade 
agreements with foreign governments and to modify existing du 
ties and import restrictions within specified Hmits.* Pursuant to 
this authority, which has been continued and expanded by subse 
quent legislation, many trade agreements, both bilateral and. 
multilateral, were concluded with foreign nations, resulting in

• Tariff Act rfl»n.ch.«T.t •!•,«**. 737. 
«•**. Stt IS U.S.C. f «ta (1*70).
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extensive refinements of the provisions of the original Tariff Act 
of 1930 and many reductions in rates of duty. The modifications 
increased the difficulty in determining the correct rate and 
amount of duties for several reasons: (1) certain articles were 
given a favored status; (2) certain rates were ttasonal, necessitat 
ing a determination of the exact date of entry for consumption; 
and (3) certain rates were changing constantly. Under the moat- 
favored-nation principle, trade agreement rates are applied to all 
imported merchandise, not only to that originating in the "most 
favored" nation.11 Exceptions have been made aa to merchandise 
imported from communist countries.1*

In 1947, a multinational agreement, known as the General 
Agreement on Tariffs and Trade, was negotiated." This agree 
ment became effective as to most of the modifications of import 
duties on January 1, 1948, and has been modified and extended 
by additional agreements made during the ensuing yean.

In 1954, the Tariff Commission of the United States was 
directed to make a study of the customs laws and to revise and 
consolidate those laws into schedules which would be logical in 
both arrangement and terminology, and adapted to the changes 
which had occurred since 1980." After the submission of an in 
terim report on March 16, 1966, hearings were held, and the Tariff 
Classification Study was submitted on November 16, 1960. Fol 
lowing further bearings and the submission of supplemental re 
ports, the proposed schedules, as modified, were enacted by the 
Tariff Classification Act of 1962," to replace titles land D of the 
Tariff Act of 1930. These schedules, known as the Tariff Sched 
ules of the United States (TSUS), became effective as of August 
31, 1983. They, together with subsequent modifications and 
amendments, comprise the law under which merchandise pres 
ently imported into the United States is classified and assessed 
with duty.

Customs duties may be particularly described as ad valorem 
duties, specific duties, and compound duties. Ad valorem duties 
are those which are determined as a percent^ of the value of the 
imported merchandise. Specific duties may be defined as those

•MUJ.C.I Ittl(lfTO).
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assessed on articles according to weight, site, or quantity. Com 
pound duties are those which have attributes of both the ad 
valorem and specific duties.

Slight differences as to the unit value or the perceciiage rate 
of duty applicable to imported merchandise become substantial 
when the quantities are large. Virtually all importations are in 
wholesale quantities; many importations are in bulk, some com* 
prising entire shiploads. Therefore, what might initially appear 
to be infinitesimal differences as to unit values of goods or the 
rates of duty may frequently involve the payment or the refund 
of extraordinarily large sums of money. Moreover, importing 
firms often make multiple shipments of the same commodity; 
hence, the problem which arises as to one shipment also applies 
to succeeding ones. This circumstance, too, would cause the total 
amount of monies involved to rise to substantial sums.

For the administration of the tariff laws, the Bureau of Cus 
tom* was established within the Treasury Department, but, 
pursuant to President Johnson's "Reorganization Plan No. 1 of 
1965,"4' was abolished, with its functions reassigned to the Secre-

• HJL Doe. No. 125. BStli Com. tot 8^.1710 WWW.
TEXT OP REORGANIZATION PLAN NO. 1 OP 1«6 
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tary of the Treasury. Accordingly, in June 1986,* the office* of 
the collector! of customs and appraisers of merchandise at all 
ports of entry throughout the country wen merged into districts 
and regions.

Customs facilities for handling importations, provided for by 
law, exist not only in all of our principal seacoast and border 
cities, but also in our insular possessions and in interior cities 
throughout the country.41 Thus, merchandise may be "imported" 
from Great Britain to Dee Moines, Iowa. Such merchandise may 
be transshipped in bond from the place of unlading to the destin 
ation chosen by the ultimate consignee. It is the duty of customs 
officials at the port of entry to appraise the merchandise in the 
unit of quantity at which it is bought and sold, ascertain the 
classification and rate of .duty applicable, fix the amount of duty 
to be paid, liquidate the entry, and give notice thereof to the 
importer, consignee, or agent.44

Most merchandise is assessed with dt ty at a certain percen 
tage of its value. Thus, when importation is made, the invoice 
and other entry papers, together with a sample of the merchan 
dise, are submitted to a customs official, called the import spe 
cialist, one of whose functions is to determine the value of the 
merchandise, that valuation to become the lasis for assessment 
of duty. The finding of such value is often a complex procedure, 
involving a study and understanding of the foreign markets from 
which the merchandise has come, and a study, of the conditions 
under which it has been sold. The value of international merchan 
dise is influenced by the control of syndicates and cartels, the 
granting of governmental subsidies, and the manipulation of for 
eign exchange. All these factors an considered by the import

aW wUU OHM eMMRMEJT fWpMUOf 111
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specialist in determining the value; tucb determination may then 
be challenged in the Customs Court.* AH the fact* which entered 
into the import specialist's consideration and all the elements 
which it is alleged he failed to consider must be marshalled and 
presented in proper evidentiary form in order for the court to 
render its decision.11

After .determining value, the import specialist reviews the 
reports of all other government officials and makes the final as 
sessment of duty. He learns the weight and quantity of the mer 
chandise, factors which assume primary significance when duty 
is assessed according to weight and quantity rather than accord- 
ing to value. Where a chemical analysis is required, it is done in 
the Customs Laboratory, whose report is attached to the papers. 
To convert the foreign currency of the invoice into United States 
dollars, the import specialist is furnished with reports from both 
the Director of the Mint as to the value of foreign coins, and the 
Secretary of the Treasury aa to the value of foreign currency.

With all this information before him, the import specialist 
must determine, first, under which of the various provisions of the 
Tariff Act the merchandise is dutiable, and then whether the 
original provision of the ac". has been affected by a subsequent 
modification in a trade agreement or presidential proclamation. 
Hfiving thus determined the appropriate provision of law, he ap 
plies the rate of conversion applicable to the currency of the in 
voice, converts the dutiable vt hie into United States dollars, and 
assesses the duty.

A dissatisfied importer may protest the assessment to cus 
toms officials," and, if unsucctwful, may bring suit against the 
United States in the Customs C.Vurt, claiming that his merchan 
dise has been excessively taxed.' Almost every act of a customs 
official relating to the impositioi of duty on imported merchan 
dise is subject to judicial review. The majority of cases are 
brought not by returning touristi with small claims relating to 
personal purchases made abroad, nit by commercial importers. 
The subject matter of such litigati* n is merchandise imported in 
wholesale quantities to be sold in ou • markets hi competition with 
American goods.
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Tht Urftst number sad greatest variety of customs cases are 
thost relating to tht classification of merchandise under tht con- 
trollinf statute and tht assessment and collection of duties. Judi- 
dal review is instituted by filing a protest with the District Direc 
tor of the Customs District in which the merchandise is entered 
(or, where merchandise is entered hi New York, with the Regional 
Commissioner of Customs). If such review is denied, suit may be 
brought in the United States Customs Court.* The variety of 
questions which may be raised is almost endless. The simplest 
cases are factual questions involving the classification itself. For 
•sample, a claim may be made that an article assessed with duty 
as a "machine" is used chiefly for farming purposes and is there* 
fore entitled to free entry as an "agricultural implement."1* Intri 
cate legal questions arise from changes in duty rates effected by 
presidential proclamation.11 The constitutionality of a statute 
under which an administrative act was taken," the rate of ex- 
change used hi converting the currency of an invoice," the valid*
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ity of custom* regulations prwcribinf a procedure by which mer- 
chandiM was examined**—*!! of these and other questions may 
be raised by protest and subsequently by a civil action in the 
Customs Court, which has exclusive original jurisdiction over 
civil issues arising under our customs laws.

IV. THB CUSTOMS COURT
The Customs Court is composed of nine judges, appointed by 

the President of the United States to hold office during good 
behavior.11 One of the judges is designated by the President as 
Chief Judge, and not more than five of the judges may be of the 
same political party. The Customs Court is the only national 
court whose office is not located in Washington, D.C. In accord* 
•nee with the provisions of the United State* Code, the offices of 
the court are in New York City." New York's designation as the 
court's headquarters was due to the prominent role which that 
port played as an avenue of foreign commerce. The location of the 
court serves to accommodate the large number of importers doing 
business in the New York area. The geographical jurisdiction of 
the Customs Court encompasses the fifty states and Puerto Rico.

M dtterabMd by tat Mml JUnnn Mt ttvimbtt warn CKiUttd and pub- 
IbM by tot tonUiy of UN TtWMqrh JfltaBMt ». United State*, » C.C.PJL I (Cwt 
IM7I: AoMtonutcd Ttttto Ltd. ». United State* 94 C.CPA 74 (Cart. 1M6) (vtlidtty 
of CUMIHM rtfuUtioai).

* AppntMMBt WM Mad* wfem a wOwter did Mt darijnate tea ptr cnt of tat 
BMKhuditt far tuaktttk*. CJ. Twwt * SOM ». IWUd SUt^ M C.C JX 41? (Curt. 
ItM); UnlUd SUtw ». V.W. Dwrk, SO C.C J»A. IDS (Cwt. U8»; IMted SUtw r. jMob 
P. flttOu * SOM. 18 C.C.P.A. 466 (Cut. 1*31).

RMMMblt OMtoou npiktioM km OM taw and tOiet of Itw. Maplt LMf PKio. 
taum, Ud. ». United SUto*. » C.CJ»JL 6 (Cwt. 1«7). Conpltoct with Mndatoiy 
muUUom h • eeodHini pnewlnt to neovwy. United State! «. Mum Barapiu 4 
AMOT. Bxpmi Co., 9 Ct Cwt App. 14S (If U): United SUtes ». Richard Bramter OU 
Co..9C.CJ»Jt ISSCCwt. 1S42).C/. United 8Ute»t.fcown«VtaUw Co, 34 <XCJ»X 
lit (Cwt. 1§4S) (coMmlaf dlmte

linn. Sorony VMUWJ Oil Co. v. United StelM. 44 C.CJJL SI (Cwt. 1967) nd CMM 
cited tMnin. fefuktioM Mt to MBlormity with UN rtatvte «t tovsHd. Caapbdl v. 
United State. 107 U A 407 (USD; ImnO ». JMM. 101 U A 4M (1M3); fltaadud 00 
0». of NtwJ«wrv. United Statei. «C.CJJL 110 (Cwt 1*46).

Thi bUun of cwteow ofltem to OMpijr «ith ngulitiew cuaot dcprivt tlw fanpotter 
•C his rifhto. Tht Tw Mn Bridt ft biport Co. ». United Statw, •> Cwt Ct tlS, «T* 
»C.CJ»JL __ (CwtU71);UwHdlUte(v.OoM«:CA.10CtCwt.App.llO(1990); 
AntHicu Sofv Rrf. Co. T. United Btetw. 1 Ct Cwt App. 39S (1M1).

"»UJ.C.|»1(M70).
•*UAC.t SSKltTO).



326

694 - BROOKLYN LAW REVIEW [Vol. 40: 581

The determination of an important tariff question arising at any 
one port of entry within this ftofraphle jurisdiction will have its 
effect upon similar merchandise imported through all other ports. 
Thus, in addition to its ability to conduct hearing* in New York, 
the court is empowered to travel througnout the fifty states and 
to Puerto Rico, in order to hear controversies at any port of 
entry."

Prior to October 1, 1970, when the Customs Courts Act of 
1970" became effective, trial terms at New York were held before 
the then three divisions of the court in accordance with a schedule 
set forth in the Rules of the Court* The Rules also provided for 
the assignment of subjects for hearing and determination by the 
various divisions. Within each division, the subjects assigned to 
it were further specifically allocated to each judge, but no one 
judge had exclusive jurisdiction to hear and decide classification 
cases relating to any particular article of importation. Because 
the Customs Court did not sit with a jury, the judges in classifica 
tion cases had both judge and jury Auctions.

Although such cases were ordinarily tried before three 
judges, "outport" cases followed a somewhat different proce 
dure.* There, the actual trial would be held before a single judge, 
a specialist in the particular subject matter, who .thereafter often 
did not participate in deciding the case. Rather, he would forward 
the record to the judges deciding the case, who would then follow 
the appropriate division's legal precedent hi rendering a decision.. 
Since the single judge who tried a given case would hear all cases 
involving similar subject matter, he developed an expertise in the 
subject matters to which he was assigned. However, the three* 
judge system caused delay because each of the three judges had 
to read the record individually aud either concur or dissent. In 
addition, the judges' busy schedules often precluded immediate 
study of the case, thus occasioning further delay.

Judicial review of the appraisal of imported merchandise was 
provided for by way of an action described as an "appeal for 
reappraisement." Such appeals were heard before a single judge

* is uj.c. f ZM uno). ""~"! ~-'-""'". ••
* CMMMM Court Art rf ItTO, SI UJ.C. II *ttl-» <1HO). 
» Act rf JUM 33, ISO, dL S4S. II mi tt M*., tt Sut SSWtt.
* Output tmm an ttmt hwd not in tiw Cwt«M Court i» Htm Yo*. tat ntte 

•I other port* of wtojr Uwwifheut U» (tailed SUtH. A dfflmnt ptoMduit WM MMMwy 
bcrauM It WM oftM dwinbte to tW CWtf Judft to •utheriit • puticulwju4|t to bt on 
doekrt, it.. t«v»l to • dttrat port rf«tty to bw a MM H to which Iwlud M np«tlw. 
Srr Art of May M. IMS. eh. US. I SB, 6) But ft.
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sitting in reappraisement, who, after hearing the facts and argu 
ments in relation thereto, determined the value of the subject 
merchandise." His decision was appealable to one of the divi 
sions of the court consisting of three judges.* At the appellate 
level, the division passed anew upon the facts of the case as well 
as upon the relevant law, constituting somewhat of a departure 
from usual appellate procedure which ordinarily limits an appel 
late court to a consideration of questions of law, and of the facts 
only insofar as they may present the question of whether there 
was substantial evidence to support the judgment below. After 
hearing argument from any interested party who wishes to be 
heard; and reviewing the record of the proceeding below, the divi 
sion could affirm, reverse, or modify the decision of the single 
judge, or remand the case to such judge for further proceedings. 
The decision of the division was required to be in writing (as were 
all decisions of the court), including both a statement of the 
reason therefor and a summary of the facts upon which such 
decision had been based.*

Final decisions of the Customs Court were,*4 and are," ap 
pealable to the Court of Customs and Patent Appeals, and from 
there, by petition, to the United States Supreme Court,* In ap 
peals from decisions on application for review, prior to 1970, the 
Court of Customs and Patent Appeals had jurisdiction only as to 
matters of law."

V. THE CUSTOMS Couim ACT or 1970
With the increase in customs litigation and the complexities 

of the issues presented, it became evident that extensive revisions 
in both administrative and judicial procedures were needed. The 
Customs Cc irts Act of 1970* was intended to effect the necessary 
procedural changes.

One of the major changes accomplished was the abolition of 
automatic referral of all protests which had been filed with cus-

« Act * j<iMtf,iMa,ckS4S, 1
« M.I 3636. 62 But. Ml.
•U,
" «. » M37, « 8ut 981.
• IS UJ.C. I 2601 (1170).
•J8U.S.C. ISIOKISTO).
• Act of Jim* 35, IMS ch. 646, | 3837, SI But Stt.
• Onto** Court. Act of 1S70, * U.S.C. l|, 15347, 1M1, 618t 3801, 9802, S681-34, 

1839 (1970).
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torn* officials and denied in whole or in part.** Many such protests 
had never been intended to go beyond administrative review; 
others had been filed merely to protect a position while the im- 
porter and his attorneys investigated the issue, and were often 
abandoned. With the abolition of automatic referral, the court's 
jurisdiction would not be invoked until a summons was filed by 
a party wishing to contest a denial of protest*

Another significant development, with reference to both 
administrative and judicial procedure, is the requirement that a
•ingle protest and, subsequently, a single court action emcompass 
all issues involved in an entry, except where the entry includes 
more than one category of merchandise" («.£., toys and silver* 
ware). Thus, both valuation and classification issues will be de 
cided in one action requiring but one trial.

Perhaps the greatest break with past procedures is found in 
the provision for single-judge trials. Only upon application of a 
party or upon the initiative of the chief judge, will three judges 
be assigned to hear and determine a civil action. Issues of const!*

• The lecUathe history aeta forth the IbUowin- lutdeknaa at thoea which the Act
•ought to effectuate:

entry of merchandiee, including appraieaaent tad claielncaUon imiw. 
1 The Bureau of CuitoiMibottld hare greater authority to correct errora ad- 
miniatratively and to provide man -aeaninfAil adnlni*traUve review. 
3. Tbt length of time for importm to file nquwtf for adminlatrative tad 
judicial review ihould be aubetaatiaUy inerta-id.

. 4. Automate refemb of protatta to tat Cuotomt Court thould be eliminated. 
6. AU cuttotM eatet before the Cuetoma Court thould normtJly be triedtad 
decided by a tingle judge. 

S*» 1970 U.S. Con COHO. ft A». Ntwt Sl»9. 
» Subtectmi HSKe) of the Act pn*idet:
(c) T^Cuttoe»»CottrtiatJli>othi^jurltdletJooorMMUoouiJt«(l)«ither
• proUet htt been AM M •ntcribtd by tectioo 514 of the Tariff Act of 1930, 
uMMao^anddeiUtdiaaccottlaimwlthtatprovitiomofMetioiiSlSoftiN 
T«HirActnfl930.Mair«Ml*4orlftK*actk«reUt*aU>adecWonufKitrMctk«
•1C of tbt Tariff Act «f 1*30, at amended, all remedies pmcribtd therein have 
bam exbauatad a»d (J) awapt ta the cate of aa action retatiiuj to a daciaioa 
under tection 811 of tat Tejin* Act of ISM, a> anmdad, all liquidated dutiai, 
cnaifta or auctlona have bean paid at tat time the action I* filed. 

*S U.5.C. | Itttte) (1170).
" Subaaction ISSMd) af the Act prorkUa:
(d) OnlyoMcivilacti«aurbabiou|htiatBaCuitoii»(>irttocontattthe 
denial of a tiafie proteaU However, any amber of entrita of marchaadita ia> 
volviai comoMB taavta raajr be Included in a ata-k dvfl action. Actiona taay be 
coMolidated by order of the eourt or by r*qu«at of the partiaa, with approval of 
the court, if than ait eoauMR itauea. 

28 U^.C. I lM2(d) (1970).
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tutionality of a statute or of • presidential proclamation, or issues 
having broad or significant implication* In the administration or 
interpretation of customs laws,11 will also be heard by three 
judges. In addition, the appellate tern for the review of apprai 
sals has been abolished.11 Aa interesting new provision permits 
the holding of an evidentiary hearing in • foreign country, so long 
as that country's laws do not prohibit it. Such a hearing may be 
held upon application of a party or upon the initiative of the chief 
judge, where it is shown that the interests of economy, efficiency 
and justice will be served." Under the new act, all decisions of the 
Customs Court judges must be supported by either (1) a state 
ment of findings of fact and conclusions of law, or (2) an opinion 
stating the reasons and facts upon which the decision is based.1* 

Within sixty days of the entry of a judgment by thr United 
States Customs Court, the party dissatisfied with the decision 
may apply to the Court of Customs and Patent Appeals, located 
in Washington, D.C., for a review of all questions of law and 
fact." After hearing argument on an appeal, a decision is ren 
dered by the full bench of the court consisting of five judges; such

" Section 354 of tbt ActprarMw:
Except M otharwlaa provided In Mctka 286 of thb thk, tlw judfeUl poww of 
th* Cuatoau Court with mpact to any action, wit« procaadinf shall b* «w 
d**d by • autfM judo, who wgr pmid* alon* and hold • rtfular or apacial 
MMkn of court it UM aaa* Urn* otheataaioM u* btld by othar judfta. 

28 U.S.C. | 254 (1970). Section J66 ofth* Act pnwidaa:
(•) Upon application of any party to a civil action or tipoaUa own initiative, 
th* chiaf jodf* of UM Cvttooa Court dull d*ti(n*U any thrt* Judfw of UM 
court to haar and ikUmliM any civil action which tha chlaf jud|t find*: (1) 
nix* an latut of UM coottitutionality of an Act of Confttat, a proclamation of 
UM Pra*id*nt or an BsaeuUv* crdar; or (2) ha* broad or timifteant implkaUon 
in the •dminirtr*tion or inttrpntation of tht cuitociu Uw*. 
(b) A majority of ttethrwjud|a*d*iifnat*daMjr haw and datarmlM tka chrU 
aetkm and all quaaUona pmdinf tbmin. 

U. I IU.
Th**« praviaion* of Mctioa W wara tnactad to ptrmtt "broadn rfpntantation of UM 

court bi dwidinc landmark" caaa* and to permit "a majority of th* judfi* to *et in a em» 
if OM thould incur a dtaabUitjr." 1S70 U.S. Coot Com. * Ao. Niwa 8301.

" In amtndinf (bran (action SM. Comma counted ha daain to aspodlta th* final 
rawtution of cuttocu dl*puta* with it* Bndlaf that th* int*rm*diat* appallat* divwicti 
wa* a Utti*-u**d and oR*n«tn*8*ctiv« BMIM of dacidinf CM**. Aa a mutt, th* Cuatoma 
Court Act of ItTO atininatad tha Intaraadiat* apptal aU|* for valuation caata one* 
pnn-ided for under mtHon S4. and rtpUctd it with a procodur* ptrmittlni a diract appaal 
In Iht (tourl of Curtom* and Patmt Apptab.» U.8.C, I 1M1 (1970). Sw 1970 U.S. COM 
Com. * An. Nmra 3IS8.3200. 

N 2S U.S.C. | 2MO>) (1970).
• 28 U.S.C. I 2S3S(a) (1970).
• 28 U AC. I 2601(a) (1970).
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decision is final unltM it is taken on writ of certiorari to the 
Supreme Court of the United States.* Certiorari is granted by the 
Supreme Court of the United States only infrequently, and, for 
the most part, fe limited to cases involving matters of national or 
international importance. In the recent case of United State* u. 
Clayton Chemical & Packaging Co.,*1 certiorari was granted to 
consider the decision of the Court of Customs and Patent Ap 
peals. In Clayton, certain affidavits were excluded from evidence 
on the ground that it had not been shown that the attendance of 
the affiants could not reasonably have been obtained." The Su 
preme Court determined that the Court of Customs and Patent 
Appeals had erred in failing to remand the case to the Customs 
Court to enable the plaintiff to present oral testimony ia lieu of 
the excluded affidavits." Where, however, an appeal is not taken 
to the highest tribunal, the decision of the Court of Customs and 
Patent Appeals becomes final and is put into effect by the United 
States Customs Court."

By virtue of the Customs Courts Act of 1970, an appeal may 
be taken to the Court of Customs and Patent Appeals from an 
interlocutory order of the Customs Court. A judge, in issuing such 
an order, must include a statement that a controlling question of 
law is involved as to which there is substantial ground for differ 
ence of opinion, and that an immediate appeal from the order 
may substantially advance the ultimate termination of the litiga 
tion."

Concurrent with the enactment of the Customs Courts Act

" as u AC. 1 »i(e) (ino).
» 357 F Jd 10W (C.CJ.A. 1M). 
» Id. *t 1014.
• ass us. an (lien.
• SabMcttM 1541(k) rf UH CwtoM Court Act prarfdM: 
<o) WlmtlMeUirjade^UwQirtaBM Court laMM*«B«dorttadvUM 
provWoat rf tortioa |6S(b) rf tab tHU; «r •*• «* Judi* to Uw Cwton 
Court, ia taNiac MJT otlMT taUrtoralofy ordw, bduto b tKt oidw • tUUnwt 
Ihrt • conbolltei qwtiw rf law fc awofod M to wWc*' then 1* MboUatki 
(fomd tor dUTtfWM of opbrioa «nd UMt M lamdtet* Mtml AM It* ardor
•Mjr MUtUOy advoMO UM «hiMto Uraliutioa aftlM Uti^Uaa, UM Court rf 
Cotton* Md Hloat ApOMh mat, In to dtertticm. 'pomit ra appMl to bo 
Ukon ftoni onch ordtr. If •pptieMiea • Md* la It withta toi dqrt «IUr tat tatty 
rf t)w ordor: PnMtt, Aovtvor, Tfcat aoUkor iat «pBUMtioa for aor tbt rwrt- 
lniof«aipp»tlh»mM»dor«t«y«proc«dirn»iaU>tCuolcoM court unliomUy 
» ordmd by • Jodf* rf tlw CwtoM Conrt or 07 UM Cowt of Cwtoai tad 
PtUat Apptak or • Judft rf Uwt court. 

38 U.S.C. f IMKb) (1170).
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of 1970, the Customs Court adopted a new set of rules, designed 
to implement provisions of the new legislation and to align, so far 
as possible, the procedures of tb* Custom* Court with those of the 
federal district courts as provided in the Federal Rules of Civil 
Procedure. Pursuant to the new rule*, pleading became a require* 
merit," a motion part was established,1* and the procedures for 
discovery,1* deposition," and pretrial conferences were greatly 
expanded.0

YL LITIGATION IN THE CUSTOMS COUBT
The principle of re* judicata does not obUJe in customs juris 

prudence." Where the subject matter and the parties in succes 
sive suits are identical, because each arises from a different im 
portation, the right to a new and separate adjudication is recog 
nized. Neither is the Government bound by the rule of law pro 
nounced in a decided case when considering pending cases of new 
importations. It may give notice that the prior decision is limited 
to that particular importation, and assess duty on other importa 
tions as it had done previously, thus forcing importers to bring 
suit. During the course of the ensuing trial, if the questions of law 
and fact appear to be substantially the same as those in the prior 
case, the record in the previous case may be incorporated. Fur 
ther, the court may direct the production of the witness who 
testified in the previous trial."

Where there are many importations of like merchandise, the 
classification of which would ordinarily be the same, the parties 
are apt to make a test case of the question and suspend all other 
suits until the test case is decided." If the importer prevails and 
the Government decides to accede to the court's decision, the 
suspended case* will usually be presented for decision upon an 
agreed statement of facts.*1 Where the Government prevails, the 
importer usually abandon* the suspended cases. Neither action 
is mandatory. Occasionally, if the issue is retried, the same cases

• U A CWr. Or. R. 4.4. 
" UJ. Cwr. Or. It 4.11.
•U8.CMr.Cr.llS.M4.
• UJ. Cwr. Or. R. 7.1-7 J.
•UACwr.Cr.ILS4.

Bom. 33 C.C.P.A. • (Co*. Ml). 
• •UACwr.Cr.R.SX

•U.S. Cwr. Cr.lt 14.7.
"UJ.CWT.CT.R.S.1.
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may be resuspended under the new. actions.
A classification issue recently before the court involved the 

question of whether curtains and panels manufactured from 
woven fabrics of polyester yarns would be classifiable as textile 
furnishings of man-made fibers or as curtains and drapes of rub 
ber or plastics. Over sixty thousand cases were suspended pend 
ing the decision in R.H. Macy & Co., Inc. o. United State$.* 
Judgment was rendered in favor of the Government, but instead 
of abandoning the suspended cases, another action was brought 
and the tame and additional cases suspended under it. In that 
case also, decision was rendered in favor of the Government." 
Presumably, all cases suspended thereunder will now be aban 
doned and dismissed.

In another recent case which involved a valuation issue con 
cerning the effect of prices set by a Japanese government agency 
known as Mm, which prices were not observed in practice, deci 
sion was rendered in favor of the importer and thousands of cases 
suspended thereunder will be decided upon stipulation of the 
parties.*4

Differences may arise between importers and customs offi 
cers as to the proper classification, rate of duty, or value to be 
applied to importations. While the new tariff schedules are more 
logical and harmonious than were the old, many of the problems 
and complexities of classification remain. It is difficult,, if not 
impossible, for the legislative process to keep abreast of science, 
industry and the arts. Therefore, controversies will inevitably 
arise over classification according to a fixed schedule of merchan 
dise whose very existence was not contemplated at the time the 
tariff statute was passed." Tariff statutes are intended to address 
within their provisions merchandise not in existence at the time 
of their enactment. In R.J. Sounder* & Co., Inc. v. United

• 297 P. Supp. 171 (Cart. Ct 1MB), tff-i, 43S VJd 0M (C.C.PJL 1S70). •
• United Mtrthante, be. T. United State*. 337 F. Supp. 488 (Cart. Ct. ItW. <V, 

46S FJd 208 (C.C.P.A. 1S72).
M United SUtei v. CMtinmtal Famtdiiif Co, 463 fM119 (C.C.PJL 1*73).
• Tariff actt ut drafted for tha fetuit and Mnbnct nttchandiM not known in 

commerce at the Urn* of enactment, provided that tat new artid* PMMMM an cawntial 
Ktembknct to tht on* named in tht rtatute. Hejrt. Shcprtoo * Crianoi, 8. Bbndhaia 
* Co. v. United Slate*. A2 C.C J».A. 101 (Curt. 1SS5) (aynthrtfe MUMS* taataf* found 
not to havt tht «*wntial chancterirtic* of natural MUMf* eaainp). Cf. RJ. Stuadm * 
Co. v. United State*. 4S C.CJ»^. S7 (Curt. USD («UcUie thavm htld not witkin tte 
ealcfory of Miaf*ty raton"): Nytn Tndinf Co.». United State*. 27 C.C.P.A. 7U 74 (Curt. 
1949) and eatc* cited U*T*in.
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State*.* the importer of "electric dry shaven," which tod been 
unknown during the passage of the Tariff Act of 1930, maintained 
that the product should be classified under "safety razors." The 
import duty on safety ittxon being leas than that aannied accord- 
ing to the collector's classification, the appellant claimed that 
"electric dry shavers are used as are razors, 'for shaving off the 
beard* and have 'guards for the blades to prevent cutting the skin* 
during the shaving operation, as do safety razors."" To say that 
electric dry shaven are analogous to safety razon, the court com* 
men ted, is to say that violets are roses "since both ... are flow- 
en."*1 Problems with classification consequently remain, and will 
provide a continuing source of litigation.

The English language causes many difficulties: one word 
may have several meanings." The meaning of a tariff term is 
presumptively the commercial designation where the latter dif 
fers from the term's common meaning. Where the collector's de 
signation is based upon an ambiguous statute, legislative history 
is used to determine the congressional intent of the classification. 
One such case involved a lawn sprinkler designated under "sprin 
kler tops."11* The court said the term could refer to "children's toy 
tops which sprinkle witer when spun," "fire extinguishing de 
vices," "sprinkler tops for bottles" or any other product the im 
porter chose to place in that category. Consulting legislative his 
tory, the court determined that Congress had intended "sprinkler 
tops" to include closure* for bottles to aid in the dispensing of the 
liquid, and not parts of a lawn sprinkler. Such a situation is 
illustrative of the many circumstances in which classification of 
items might be subject to the ambiguities of language."1

» 4» C.C.P.A. 87 (Cwt 19SZ).

• A provtakmtor-itmibrrtWitow not fodudt cottaa feed umbtrilMUMd to protect 
fed from inocte. SOM, Rotbw* A Co. T. United Stete*. 46 C.C.PX 7t (Coot IMS).

- United Stetn *. Dw* Mfc Co, 4S C.C PA 74 (Oat. IMS).
- In United States ». CfciM * Jqwn Tredinf Co, 71 F. 164 (M Cir. ISM), tbt 

imparted tMrcaiadiK WM coMprioed of l«ft multioolond poptr unbrcIlM. Tnt court 
conciudtd thtt the nttrchmditt did not prapiriy At wtaMa U» tern -t»»bttn«i": 

The to-ttlbd "wnUtDM" in • many coloVri, fiKiteMicalljr dwented •rtidt, 
impoited from Japan ud ChiM, of hut* ds*. Utt inmt of which i» cmtrtd with 
piptr, tat pipw b«n( tat ccmpoarat material of chief **lot in tbt Mticlt. It 
rvwmblrnihenrdinMyambrtlte, •yhHintfally M tht Miniattm OM§ aiaubrly 
madt. md imported from tht MM eountriw, wWek «n wed by in*** tar 
btirpim. rttemMt puttck No «nt prttemb Uwt th«jr «t tht •Kbrttte of tndi
•nd CMnmtm. ud dttltn in thaw articltt do not botp UMB. Tbty an dlUd 
"umbttlU*" for eonvcnienco. but Uwy trt not void or dtkifntd for uw a* tuck.



334

f02 BROOKLYN LAW REVIEW [Vol. 40: 581

Imported merchandise might be encompassed by more than 
one tariff description; in such case, the article would be classified 
under the provision which most specifically describes it.*" Prob 
lems nevertheless arise when the merchandise caa be character 
ized according to both its use and its composition. Merchandise 
might not come within the common meaning of a statutory term 
because such term is based upon the use to which the product is 
ordinarily put. In United State* v. AUtraruport, 7nc.,M the mer 
chandise consisted of absorbable gelatin sponges made of pure 
gelatin and used to stop excessive bleeding during surgery by 
"bringing about a firm, adherent blood clot." The court recog 
nized that "medical preparations" would be a more specific de 
scription of the gelatin sponges than would "gelatin products," 
and therefore classified the merchandise in the former category. 
As is amply demonstrated by this case, the distinction between 
the specific and the general can be ambiguous. Articles of inter 
national commerce are numerous and varied, and the tariff act 
under which they are to be classified is a written document sub 
ject to the indefinitenese of language. Administrative error there 
fore occurs with frequency.

Interesting and unusual .case* have arisen in the area of 
valuation. One such case1* concerned the entry of Toto, a female 
gorilla valued by the importer at one thousand dollars. The ap 
praiser had valued the animal, which, since importation, had 
been used for exhibition in Barnum It Bailey's circus, at 8,760 
dollars. Pursuant to the law in effect at that time, additional 
duties of 6,592 dollars had been assessed because of undervalua 
tion on entry. The importer petitioned for the return of this 
amount. The evidence shcr*l that the seller of the animal had 
acquired it during a hunt in Central Africa in 1932, and had 
raised it until the time of sale to the importer for 8,750 dollars. 
The importer did not disclose the actual purchase price to any of

Tfc«y mifht m ipptoprirtifr bt cdl«d "nlitm " " — ——

« Whtn M
dttMJM uad«ti»piwi*loB«*icliMti|Mciaa%dMcrib**^ 19UJ.C. f IXBUOMc) 
t MOW. Srr Unittd State* v. ftbMwmaira-Mttr. Inc.. M C.CJ».A.'M (Curt. 1968); 
United SUt« (Lam*B-Kam a* Altai KUactUMftr, Party to Intanrt) ». &i«m Saw * 
Ktwl C«.. ftl C.C.P.A. 33 (Co*. 1S64); Minify * Ce, v. (Mud SUtM. 4t C.CJX 41 
(Cwt. 1962); Central Chdb t B*H Ca v. IMttd Sutw. 46 C.C.P.A. 66 (Cwt. 1166).

- 44 C.C J>.A. 149 (Co*. 1967).
- Rinftiac Bra** BOTOB * Bkfey CoabiMd Sbowe, IK. ». IWtod StOm. 31 

C.CJ>>. IM (Cwt 1944).
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the customs officials or to the customs broker whom it had em 
ployed at Havana, Cuba, from which place the animal had been 
exported. The court held that the importer had not met the bur 
den of showing lack of intention to defraud the Government of 
revenue, to conceal or misrepresent the facts of the case, or to 
deceive the appraiser as to its value. Thus, the importer's petition. 
was denied."*

Another {actually interesting case was United State* o. 0. 
Bragtr~Lar$en.m Theit, the issue was whether certain so-called 
platinum fox skins imported from Norway should be placed in the 
category of "silver or black fox fun or skins, dressed or undressed, 
not specifically provided for," and be dutiable at thirty-five per 
cent of their value, or should be free of duty as "fur skins, not 
specifically provided for, undressed."1* Extended hearings were 
held, in which forty witnesses were called and approximately fif 
teen hundred pages of testimony were taken. Eight-seven exhibits 
were introduced into evidence. It was held that the "platinum 
fox" did not fall within the common meaning of the term "silver 
fox" and that the imported merchandise was free of duty as "fur 
skins, not specifically provided for.'"*

This case resulted in a loss of more than 200,000 dollars in 
revenue. In order to prevent the duty-free importation of 
hundreds of thousands of similar ran to the detriment of our 
domestic industry, it was necessary to amend the Tariff Act to 
include within the dutiable provisions any platinum fox, and any 
fox which was a mutation from silver, black, or platinum foxes.

There are areas other than those of classification and valua 
tion in which important disputes arise. For example, controver 
sies arise over the exclusion of merchandise from entry or deli 
very. Such exclusion may be pursuant to tariff laws: thus, mer 
chandise which is subject to a registered trademark or trade- 
name may be excluded as would be merchandise under an Ameri 
can patent which is the subject of a presidential exclusion order. 
Similarly, important educations arise in connection with a "draw 
back"; in such cases, an importer might seek the refund of duties 
meases where imported merchandise has been used in the United 
States in the manufacture or production of articles which are 
subsequently exported. This provision in the tariff act is designed

-M.rtJQl.
- M C.C J»X 1 (Co*. IMS).
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t
to encov-** the use of American labor in the manufacture of 
i^^orfed materials and is applicable to a large and important 
segment of the importing business.

In the usual case, an "importer" of merchandise is the mov 
ing party in customs litigation. However, the law also gives Ame 
rican manufacturers the opportunity to litigate in the Customs 
Court."* This latter type of litigation arises when American 
manufacturers conclude that their businesses have been unjustly 
discriminated against by reason of customs officers' decisions re 
lating to imported merchandise similar to that which they manu 
facture, produce or sell at wholesale. Th« purpose of such a pro 
ceeding is the protection of American industry from the competi 
tion of imported products. The steps which must be taken to 
initiate the action are defined by statute. 1" When such a proceed 
ing is initiated, the American manufacturer becomes the plain 
tiff, the importer becomes the real defendant, and the United 
States, against whom the action is brought, is in effect a nominal 
party, not vitally concerned with the outcome of the action. If the 
American manufacturer is successful,'the Government benefits 
to the extent that subsequent importations are increased in value 
or classified such that a higher rate of duty will be assessed. If 
the American manufacturer does not prevail, the action of the 
customs officials in finding value or in classifying the merchan 
dise is sustained.

CONCLUSION
Judicial review of administrative decisions by the customs 

courts, independent of executive control, protects the importer, 
ths American manufacturer and, indeed, the American con 
sumer, from arbitrary bureaucratic action in the assessment and. 
collection of duties; review also ensures that the Government will 
receive the revenue to which it is entitled by statute. The enact 
ment of the Customs Courts Act of 1970 helped to streamline the 
process through which the governmental goals of the tariff acts 
might effectively be achieved, while continuing sufficiently to 
safeguard those interests affected by the application of tariffs.

• Tariff Act of 1830, IS U AC. I 161* (1*70). ~
"T«riffAeton«30.HUAC.I 1616 (1170). 5w •/* Curtom Court Act of 1070, 

2SU.S.C. II 3631-J8U970).
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